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ARTICLES 
Legal and Statistical Problems in Litigating 
Sex Discrimination Claims in Higher 
Education Donald L. Stacy 
and Clarence L. Holland, Jr. 


Various legal and statistical problems arise in sex discrimination suits 
in the area of higher education. Litigants have failed to take into ac- 
count the peculiarities of the evidentiary and analytical issues which 
are the subject of debate in these cases. This article stresses the impor- 
tance for litigants in acquiring an understanding of these peculiarities 
in applying statistical analyses in sex discrimination cases. The article 
discusses the application of these analyses to recruitment, hiring, con- 
tract renewal, salary, promotion, and tenure claims. The discussion pro- 
vides a means of better analyzing various discrimination issues, in- 
cluding the effect of market forces. 


Political Interference in Law School Clinical Programs: 
Reflections on Outside Interference and Academic 
Freedom Elizabeth M. Schneider 


Over the last twenty years, the academic curriculum of American law 
schools has been substantially changed through the development of law 
school clinical programs. The majority of these clinics handle public 
interest cases involving civil rights, civil liberties, poverty law or en- 
vironmental law. Since the early years of clinical education, state 
legislators and private groups have attempted to interfere with the cur- 
riculum of these programs by restricting clinic involvement in public 
interest litigation. Recently there has been a resurgence of these attacks 
through legislation, litigation and public pressure. 

This article, written by the chair of the Committee on Political In- 
terference of the American Association of Law Schools, gives an 
historical review of the problem of political interference in law school 
clinical programs and summarizes the Committee’s Report. It then con- 
siders the problem of political interference and the approach of the 
Report from the broader perspective of outside interference struggles, 
the particular problems of American legal education, and the interrela- 
tionship between ‘‘individual’’ and ‘‘institutional’’ academic freedom. 


An Introduction To Legal and Ethical Issues Relating To 
Computers in Higher Education . Patricia A. Hollander 


This article suggests that computers on campus generate at least three 
categories of legal issues. One concerns relatively unique intellectual 
property issues, such as who owns the copyright on computer programs 
developed by faculty, staff, or students. Another relates to more com- 
mon legal issues, such as contract issues regarding the purchase of com- 
puters and tort issues regarding the wrongful use of computers. A third 
arises from the fact that educational institutions often are expected to 








respond to legal/ethical issues differently than are purely commercie] 
organizations. The author suggests preventive steps to try to avoid some 
of the more obvious legal and ethical pitfalls. 


BOOK REVIEWS 


Partners in the Research Enterprise: University-Corporate 
Relations in Science and Technology 


Dollars and Scholars: An Inquiry Into the Impact of 
Faculty Income Upon the Functions and Future of the 


Academy 
POET PFC TCC ere PP Peter H. Ruger 233 
SEE 003k Cc dow aawdaee Jeffrey H. Orleans 237 


The academic integrity of colleges and universities comes into ques- 
tion when their faculty research is funded by private industry. This issue 
is raised in the two books reviewed. The review author briefly traces 
the dilemmas faculty members face when receiving outside funding and 
identifies the roles lawyers can play in creating policy and procedure 
for preserving the institution’s academic integrity. Four issues of con- 
flict are identified for which lawyers’ skills are needed: the structure 
of faculty employment; intellectual property rights; limits on disclosure 
of research findings; and the effect of outside funding of research on 
academic integrity. The latter is addressed more comprehensively. The 
author recommends using ongoing administrative procedures to pro- 
mote academic integrity and gives examples of how this can be ac- 
complished. The author includes a useful Bibliography on Faculty 
Status and Academic Integrity. 


SG 5.43 na as coined Lawrence White 257 


Ethical conflicts may arise when private business pays for campus 
research. The two books reviewed present the conflicts from two van- 
tage points: one from the individual faculty members; the other from 
the university. This review highlights the conflicts, causes and effects 
of corporate funded research in the academy and concludes that 
cooperative ventures between business and higher education are essen- 
tial to the financial health of individual faculty members, to the vitality 
of universities, and to the well-being of society. The author suggests 
the conflicts are best addressed by policies already in effect in many 
institutions and disagrees with Dollars and Scholars which argues for 
limiting faculty income from outside sources. 











LEGAL AND STATISTICAL 
PROBLEMS IN LITIGATING SEX 
DISCRIMINATION CLAIMS IN 
HIGHER EDUCATION 


DONALD R. STAcy* 
CLARENCE L. HOLLAND, JR.** 


I. INTRODUCTION 


A recent sex bias judgment exposed a major university to an estimated 
sixty million dollars in liability.1 In a sex discrimination case settled prior 
to trial, an award of almost two million dollars to plaintiffs’ counsel was 
entered against another university.2 These events will probably prompt 
an alertness among attorneys to similar claims. Current trends make similar 
claims likely. Women, who received only 13% of the doctorates confer- 
red in 1970, got 31% of the doctorates conferred in 1981.3 

The academic job market has also been made tighter by dropping 
enrollment in higher education.‘ Stagnant or slipping enrollments are 
likely to continue through the coming decade due to diminished federal 
aid’ and the drop in those of upcoming college age.® 

The softened demand for higher education has led universities to 
redouble their efforts to control fixed costs. Impacts on faculty have in- 





(c) Donald R. Stacy & Clarence L. Holland, Jr. 

* Mr. Stacy, M.A. Vanderbilt, LL.M. Yale, is with Paul, Hastings, Janofsky & Walker 
in Atlanta, Georgia. 

** Dr. Holland, B.S. Davidson, Ph.D. Purdue University, is an associate professor 
of psychology at Georgia State University in Atlanta, Georgia. The helpful comments of 
Lawrence Ashe, Jr., Paul Grossman, and Charles Shanor are gratefully acknowledged. 

1 U.S. Court Rules Against City U in Sex-Bias Suit, N.Y. Times, Mar. 19, 1983, 
at 1, col. 5 & 27, cols. 2-4. For further discussion see infra text accompanying notes 225-33. 

2 Rajender v. University of Minn., 546 F. Supp. 158 (D. Minn. 1982). 

3 STATISTICAL ABSTRACT OF THE UNITED STATES 1982-3, at 166, Table 277 (1982). 

4 Chron. of Higher Educ., Dec. 24, 1982, at 1, col. 2. (Enrollment in higher educa- 
tion dropped beneath that of the prior year in three of the preceding seven years.) 

5 Student Aid Takes a Dive, N.Y. Times, Jan. 22, 1984, at E9, col. 2. 

6 The number of graduating seniors peaked in 1979 and will decline through 1994. 
Wall St. J., Dec. 14, 1982, § 2, at 1, cols. 1 & 2. See generally D. BRENEMAN, THE COMING 
ENROLLMENT CRISIS (1982). 
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cluded ceilings on the percentage of faculty who may enjoy tenure,’ a 
lowering of the rate at which tenure is awarded,* and proposals to link 
tenure to the market demand for courses in that discipline.* These restric- 
tions are attaching to an industry in which men are 90% of the full pro- 
fessors and 80% of the associate professors, while women constitute the 
majority of the instructors.'° Tenure is held by 70% of the males and 48% 
of the females.*! On the average, female faculty members earn $4,890 less 
a year than males.'? ‘‘A very conservative estimate’’ in a recently published 
study was that there were 6,000 charges pending with the Equal Employ- 
ment Opportunity Commission (EEOC) against institutions of higher 
education. * 

Sex discrimination suits in higher education recurringly pose peculiar 
evidentiary and analytical issues. Litigants have often failed to adapt their 
statistical proof to accommodate those peculiarities. Accordingly, a number 
of cases have been less thoughtfully decided than they ought to have been. 
To guard against the recurrence of this in future fact-finding, this Article 
focuses on legal issues such as: 

1) reliance on statistics in establishing a prima facie case in recruit- 
ment, hiring, salary, promotion, and tenure litigation, 

2) when market forces ought to be taken into account in salary, pro- 
motion, and tenure suits, 

3) whether an educational institution may rely on academic rank in 
defense of salary disparities, and 

4) the appropriateness of comparing faculty jobs in different disciplines 
for purposes of various federal fair employment laws, discussed in Part II. 

This Article also seeks, in the face of an impending rise in such litiga- 
tion, to underscore to plaintiffs, defendants, and judges the usefulness— 
and, perhaps, the inevitability—of developing a grasp of the statistical 
analyses which are increasingly encountered in such litigation. These in- 
clude ‘‘cohort analysis,’’ ‘‘multiple regression,’’ and ‘‘analysis of 





7 E.g., N.Y. Times, Jan. 23, 1983, at 21, cols. 3 & 4 (at Fordham University only 
in extraordinary circumstances may tenure be granted to more than 60% of the faculty 
in a department). 

® E.g., Banerjee v. Board of Trustees of Smith College, 648 F.2d 61, 66 n.10 (ist 
Cir.), cert. denied, 454 U.S. 1098 (1981) (At Smith College 89% of those eligible for tenure 
were awarded it in 1960-69. In 1969-76 only 74% of those eligible got tenure, a drop of 15%.). 

® Colleges, States Weigh Rules to Make Tenure Harder to Get, Easier to Lose, Chron. 
of Higher Educ., December 8, 1982, at 1, cols. 2-3. 

10 NATIONAL CENTER FOR EDUCATIONAL STATISTICS, DIGEST OF EDUCATIONAL STATISTICS 
1982, 107, Table 98 (1982). 

11 Hansen, Annual Report on the Economic Status of the Profession, ACADEME, July- 
Aug. 1982, 3, at 21. 

22 Chron. of Higher Educ., Nov. 25, 1981, p. 8, col. 1. 

13 La Noue, The Federal Judiciary and Academic Personnel Policy, 10 Pot’y Stub. 
J. 105, 106 (1981). 
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variance,’’ as well as ‘‘logit,’’ ‘‘probit,’’ and ‘‘discriminant analyses.’’*4 
Recent judicial decisions have commended statistical analysis as a 
less intrusive approach to making out a prima facie case of tenure 
discrimination.'® Statistical analysis is essential to any intelligible approach 
to salary discrimination claims in an academic setting.** Numerous re- 
cent decisions have dismissed mere theoretical objections to an opponent’s 
statistical proof.1”? With increasing frequency, the courts are requiring a 
party who objects to an opponent’s introduction or omission of a factor 
to show what the consequences are of the action complained of.'* 
This Article covers recruitment, hiring, contract renewal, salary, pro- 
motion, and tenure claims. It does not attempt to resolve whether, as a 
national phenomenon, the disproportionate number of women faculty 
found in lower or non-tenure-track ranks and at less prestigious institu- 
tions is a consequence of institutional discrimination or of women being 
relatively less qualified.‘ Neither does it seek to resolve whether, as na- 





14 See, e.g., Valentino v. United States Postal Serv., 674 F.2d 56, 70-71 (D.C. Cir. 
1982), modified, 702 F.2d 1094 (1983) (discussion of the use of multiple regression in 
Title VII sex discrimination case); Melani v. Board of Higher Educ., 561 F. Supp. 769, 
775-76 (S.D.N.Y. 1983) (discussion of logit analysis in the context of sex discrimination 
claims under Title VII); Trout v. Hildago, 517 F. Supp. 873, 884-86 (D.D.C. 1981), aff’d 
in pert. part, sub nom. Trout v. Lehman, 702 F.2d 1094 (D.C. Cir. 1983), vacated, 34 Fair 
Empl. Prac. Cas. (BNA) 76 (1984) (discussion of utility of cohort analysis in a Title VII 
sex discrimination case with attention to its limitations); Vuyanich v. Republic Nat’! Bank 
of Dallas, 505 F. Supp. 224, 333 (N.D. Tex. 1980), vacated, 723 F.2d 1195 (5th Cir. 1984) 
(illustration of probit analysis in a context of sex discrimination under Title VII); Mistretta 
v. Sandia Corp., 15 Fair Empl. Prac. Cas. (BNA) 1690, 1709-10 (D.N.M. 1977), aff’d sub 
nom. EEOC v. Sandia Corp., 639 F.2d 588 (10th Cir. 1980) (discussion of the use of discrimi- 
nant analysis in employment discrimination case); Ensley Branch, NAACP v. Seibel, 14 Fair 
Empl. Prac. Cas. (BNA) 670, 678-79 (N.D. Ala. 1977) (explaining the role of analysis of variance 
in a Title VII context). 


15 E.g., Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337 (9th Cir. 1981), cert. 
denied, 103 S. Ct. 53 (1982). 

16 E.g., Coble v. Hot Springs School Dist. No. 6, 682 F.2d 721, 731 (8th Cir. 1982) 
(‘‘appellants should have used multiple regression’’); Wilkins v. University of Houston, 
654 F.2d 388, 402 (5th Cir. 1981), cert. denied, 103 S. Ct. 51 (1982), vacated and remanded 
on other grounds, 459 U.S. 809 (1982) (‘‘Multiple regression analysis . . . may be the best, 
if not the only, means of proving classwide discrimination . . . .’’); Melani, 561 F. Supp. 
at 777 (discussing appropriate use of regression analysis). 

17 E.g., Craik v. Minnesota State Univ. Bd., 34 Fair Empl. Prac. Cas. (BNA) 649, 
658 (8th Cir. 1984) (‘‘the defendants did not show that the values which the plaintiffs 
assigned to the various ranks in their multiple linear regression analysis produced 
misleading results’); Trout v. Lehman, 702 F.2d 1094, 1102 (D.C. Cir. 1983) (‘‘theoretical 
objections to the proffered statistics are properly given little weight’’); Segar v. Civiletti, 
508 F. Supp. 690, 712 (D.D.C. 1981) (either results using an alternative model or other 
proof beyond mere hypothesis or conjecture must be presented to support challenge that 
plaintiff's model omits critical variables); Pennsylvania v. Local 542, Int’] Union Operating 
Eng’rs, 469 F. Supp. 329, 380 (E.D. Pa. 1978), aff'd, 648 F.2d 922 (3d Cir. 1981), rev'd, 
102 S. Ct. 3141 (1982) (‘‘speculations about possible effects’’ found unpersuasive). 

18 See, supra note 17. 

19 Compare, Bieven, Ostriker & Ostriker, Sex Discrimination in the Universities: 
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tional phenomena, the disparity in the percentages of males and females 
with tenure?° and the lower compensation of female faculty, both on the 
average and within every rank,?' are consequences of sexual differences 
in productivity or preferences?? or institutional discrimination. It does seek 
to show, on an institutional basis, how such issues can be better analyzed 
and, if necessary, litigated. 

The legal literature on the application of fair employment laws to 
academic and professional positions has tended to fall into two schools. 
One school has stressed the individualized nature of staffing decisions 
and urged a statistics-avoiding, ‘‘fair treatment’’ approach.? The other 
school has stressed the sexual composition of the pool of those qualified 
as a standard for hiring, promotion, and tenure, and has been critical of 
a posture of judicial deference.?* As this Article will argue in Paris III 
and IX, recent judicial receptiveness to statistics in individual cases and 
the broad latitude given the defendant in Texas Department of Commu- 
nity Affairs v. Burdine?> provide a unified solution which makes that divi- 
sion in the legal literature passé. 

Those who comment on differentials in salary and promotion rates 
in economic journals likewise tend to fall into two schools. The ‘‘demand 
side’’ school is quick to equate statistically significant differences with 
institutional discrimination.2* The ‘‘supply side’’ school views the dif- 


ferential as reflective, at least in large part, of lower post-doctoral invest- 
ment by females in ‘‘human capital,’’ a concept that will be more fully 
developed in Part VII. As indications of that lesser investment, they point 
to the lower number of hours per week and weeks per year that female 
faculty spend in academic work, their more frequent interruptions in 





Faculty Problems and No Solutions, 2 WoMEN’s Rts. L. Rep. 3 (March 1975) (focused 
on institutional discrimination), Divine, Women in the Academy: Sex Discrimination in 
University Faculty Hiring and Promotion, 5 J. or L. & Ep. 429 (1976) (same), and Rubin & 
Willis, Discrimination Against Women in Employment in Higher Education, 20 CLEv. St. 
L. Rev. 472 (1971) (same) with R. LESTER, ANTIBIAS REGULATION OF UNIVERSITIES (1974) (focused 
on lack of qualified women). 

20 See, supra text accompanying note 11. 

21 See, supra note 10. 

22 Compare Johnson & Stafford, The Earnings and Promotion of Women Faculty, 
64 Am. Econ. REv. 888 (1974) (stressing differences in productivity) with Strober & Quester, 
The Earnings and Promotion of Women Faculty: Comment, 67 AM. ECON. REV. 207 (1977) 
(stressing institutional role). 

23 Hunt & Pazuniak, Special Problems in Litigating Upper Level Employment 
Discrimination Cases, 4 DEL. J. Corp. L. 114 (1978); Waintroob, The Developing Law of 
Equal Employment Opportunity at the White Collar and Professional Level, 21 WM. & 
Mary L. Rev. 45 (1979); Comment, Title VII and Employment Discrimination in Upper 
Level Jobs, 73 Cotum. L. Rev. 1614 (1973); Comment, Subjective Employment Criteria 
and the Future of Title VII in Professional Jobs, 54 U. Der. J. Urs. L. 165 (1976). 

24 Bartholet, Application of Title VII to Jobs in High Places, 95 Harv. L. REv. 947 
(1982). 

25 450 U.S. 248 (1981). 

26 Strober & Quester, supra note 22. 
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career, and lesser mobility in relocating.?7 


II. FEDERAL STATUTORY ARSENAL 


Of the federal fair employment laws discussed below, only two have 
regularly proven to be vehicles of relief for female faculty: Title VII of 
the 1964 Civil Rights Act2* and the Equal Pay Act of 1963.29 Each statute 


excluded faculty from its coverage until 1972.3° Both are administered 
by the EEOC.31 


A. Title VII 


Of the two, Title VII is the more frequently useful. It provides a remedy 
for sexual discrimination in any of the personnel actions covered by this 
Article. As developed more fully in Part III, Title VII recognizes that 
discrimination can arise not only from intentional acts, but also from the 
adverse impact of facially ‘‘neutral’’ criteria that are not justified by 
‘“‘business necessity.’’?? Relief is only available under this statute for 
wrongs complained of to the EEOC within its considerably less-than-a- 
year deadlines.*3 Remedies consist of backpay or injunctive relief plus 
attorneys’ fees, but may not consist of punitive or compensatory damages.*4 


B. Equal Pay Act 


The Equal Pay Act requires equal pay, without regard to sex, for jobs 





27 Johnson & Stafford, Women and the Academic Labor Market, in SEx, DiscRIMINA- 
TION, AND THE DivisiION OF LaBor 201 (C. Lloyd ed. 1975). A variant of that view is to 
be found in J. Cote, Fair ScIENCE 85 (1979), in which he hypothesizes that receiving the 
doctorate has a qualitatively different meaning for men and women. For a man, he sup- 
poses it to be a union card, necessary, but not sufficient for achieving success. For a 
woman, the earning of the doctorate itself may be the measure of success. 

28 42 U.S.C. §§ 2000e - 2000e-17 (1976 & Supp. V 1981). 

29 29 U.S.C. § 206(d)(1) (1976). 

30 Weisse v. Syracuse Univ., 522 F.2d 397, 411 (2d Cir. 1975) (Title VII); Lamb 
v. Rantoul, 538 F. Supp. 34, 37 (D.R.I. 1981) (Equal Pay Act). 

31 The EEOC received such authority as it has to enforce the Equal Pay Act from 
President Carter’s Reorganization Plan No. 1 of 1978. Reorg. Plan No. 1 of 1978, 3 C.F.R. 
321 (1978), reprinted in 5 U.S.C. App. at 1155 (1982), and in 92 Stat. 3781 (1978). That 
reorganization plan, which transferred enforcement authority from the Department of Labor, 
was subject to the one-house veto declared to be unconstitutional in Immigration and 
Naturalization Serv. v. Chadha, 103 S. Ct. 2764 (1983). Whether this same constitutional 
infirmity deprives EEOC of the authority to enforce the Equal Pay Act is an issue upon 
which the courts are divided. Compare EEOC v. The Hernando Bank, 724 F.2d 1188 (5th 
Cir. 1984) (upholding the validity of the transfer of authority) and Muller Optical Co. v. 
EEOC, 35 Fair Empl. Prac. Cas. (BNA) 1147 (6th Cir. 1984) (same) with EEOC v. CBS, Inc., 
35 Fair Empl. Prac. Cas. (BNA) 1127 (2d Cir. 1984) (voiding transfer as constitutionally infirm). 

32 Griggs v. Duke Power Co., 401 U.S. 424 (1971). 

33 Mohasco Corp. v. Silver, 447 U.S. 807, 814 n.16 (1980) (at least 240 and possibly 
up to 300 days in a deferral state); United Air Lines, Inc. v. Evans, 431 U.S. 553, 555 
n.3 (1977) (180 days in a non-deferral state). 

34 See Johnson v. Railway Express Agency, Inc., 421 U.S. 454, 458 (1975). 
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that are substantially equal in terms of skill, effort, and responsibility and 
that are performed under similar working conditions. It necessarily sup- 
poses there to be a coworker or predecessor of the opposite sex in the 
same establishment. If the violation is found to be willful, a three-year 
limitations period supplants the two-year period ordinarily encountered.*¢ 
The Act authorizes recovery of sums unpaid during the appropriate limita- 
tions period and—unless the court finds the employer to have acted in 
good faith and upon reasonable grounds—an additional, equal amount 
as liquidated damages.°” 

The Act has most frequently been invoked against colleges and univer- 
sities by housekeepers, who allege that they do substantially equal work 
as janitors.** As this Article argues in Part VII, many tenure-track posi- 
tions at four-year institutions may be, in possible contrast to some junior 
college positions, so different in skill (training) and responsibility as to 
fall outside the limited coverage of the Act. 


Four statutory exemptions are provided in the Act for: (1) a seniority 
system, (2) a merit system, (3) a system which measures quantity or quality 
of production, or (4) a factor other than sex.3° A key issue in Part VII, 
is when market forces can be relied upon as a factor other than sex. 


C. Title IX 


The ban on sex discrimination written into Title IX of the Education 
Amendments Act of 1972*° reaches to every personnel action discussed 
in this Article. That statute has been construed by the Supreme Court to 
cover faculty as well as students* and to allow an individual to bring 
suit.*? It has generally been construed not to require the exhaustion of 
administrative remedies.*? Such raises the prospect of its being available 
as a fail-safe when Title VII deadlines have been missed. However, the 
Act’s use is limited by its construction that: (1) intent is required** and 





38 Alexander v. University of Michigan-Flint, 509 F. Supp. 627 (E.D. Mich. 1980); 
Peltier v. City of Fargo, 396 F. Supp. 710 (D.N.D. 1975), rev’d on other grounds, 533 
F.2d 374 (8th Cir. 1976). 

36 29 U.S.C. § 255 (a) (1976); EEOC v. McCarthy, 578 F. Supp. 45, 49 (D. Mass. 1983) 
(university subjected to three- rather than two-year statute of limitations). 

37 29 U.S.C. § 216(b) (Supp. V 1981); Hodgson v. Miller Brewing Co., 457 F.2d 
221, 227-28 (7th Cir. 1972). 

38 E.g,, Walker v. Columbia Univ., 407 F. Supp. 1370 (S.D.N.Y. 1976), aff’d sub. 
nom. Usery v. Columbia Univ., 568 F.2d 953 (1977). 

38 29 U.S.C. § 206(d)(1) (1976). 

4° 20 U.S.C. § 1681 (1976 & Supp. V 1981). 

*1 North Haven Bd. of Educ. v. Bell, 456 U.S. 512 (1982). 

42 Cannon v. University of Chicago, 441 U.S. 677 (1979). 

43 Id.; Zentgraf v. Texas A & M Univ., 492 F. Supp. 265, 268 (S.D. Tex. 1980). 

4¢ Cannon v. University of Chicago, 648 F.2d 1104, 1109 (7th Cir. 1981), cert. denied, 
103 S. Ct. 1254 (1983). 
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(2) it applies only to specifically-funded programs, not to the whole 
institution.*® 


D. Reconstruction Acts 


The nineteenth century Civil Rights Acts, 42 U.S.C. sections 1981,46 
1983,47 and 1985(3)* are of similarly little use for litigating sex discrimina- 
tion cases. Section 1981, the part of the 1866 Civil Rights Act covering 
the right to contract, does not cover sex discrimination.*® 

Section 1983, which empowers courts to hear equal protection and 
due process claims in state and municipal institutions, serves as a con- 
straint on the treatment of public employees, including faculty.5° Sex 
discrimination can be complained of under that section.5! However, those 
complaining of sex discrimination under that statute must prove intent.>? 
Thus, section 1983 is usually only invoked by academics who assert a 
due process right to contest their dismissal, either because they have a 
recognized property interest in their job or because they are stigmatized 
by the basis for dismissal. Those cases fall outside the scope of this Arti- 
cle. There is no recognized property interest in reappointment to a non- 
tenured position.5? Dismissal for inadequate performance has been held 
not to stigmatize.*4 

Section 1985(3), drawn from the conspiracy section of the 1871 Civil 
Rights Act, is not limited to ‘‘state action’’ as is 1983. However, the 
Supreme Court has held that section 1985(3) cannot be invoked to redress 
conduct that would violate Title VII.55 


E. Twentieth Century Laws 


Some widely-known twentieth century civil rights laws also fail to 
support sex discrimination litigation. Title VI of the Civil Rights Act of 





45 Grove City College v. Bell, 104 S. Ct. 1211 (1984). 

46 42 U.S.C. § 1981 (1976). 

47 42 U.S.C. § 1983 (1976 & Supp. V 1981). 

48 42 U.S.C. § 1985(3) (Supp. V 1981). 

49 Jackson v. University of Pittsburgh, 405 F. Supp. 607, 610 (W.D. Pa. 1975); O’Con- 
nell v. Teachers College, Columbia Univ., 63 F.R.D. 638, 640 (S.D.N.Y. 1974); League of 
Academic Women v. Regents of the Univ. of Cal., 343 F. Supp. 636, 638-40 (N.D. Cal. 1972). 

50 Seventy-three percent of the faculty in higher education work for public institu- 
tions. NATIONAL CENTER FOR EDUCATIONAL STATISTICS, supra note 10. 

51 See, Braden v. University of Pittsburgh, 477 F.2d 1 (3d Cir. 1973); Green v. Board 
of Regents of Texas Tech Univ., 474 F.2d 594 (5th Cir. 1973); Dyson v. Lavery, 417 F. Supp. 
103 (E.D. Va. 1976). 

52 Personnel Adm’r v. Feeney, 442 U.S. 256, 277 (1979). 

53 Board of Regents v. Roth, 408 U.S. 564, 578 (1972). 

54 Id. at 573-74. 

55 Great Am. Fed. Sav. & Loan Ass’n v. Novotny, 442 U.S. 366, 378 (1979), limited, 
547 F. Supp. 1168, 1175 (W.D. Wis. 1982). 
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1964,5° upon which the Supreme Court relied in the Bakke case,5” does 
not reach sex discrimination.5* Likewise, Executive Order 11,246,5° the 
basis for affirmative action undertakings by federal contractors, does not 
provide a private cause of action.*®° 


III. ENGAGING AND REBUTTING INFERENCES 


The Equal Pay Act imposes strict liability and only requires that the 
plaintiff show an incidence of sexually unequal pay for equal work.*! Con- 
gress did not require that the disparity be shown to have been the result 
of discriminatory intent. Unless the defendant can persuade the court that 
the disparity is immunized by one of the four statutory defenses, judg- 
ment must be entered for plaintiff.® 

By contract, the prohibition under Title VII is against discrimination. 
‘‘[Djirect evidence of discrimination . . . is virtually impossible to 
produce.’’*? So, the Supreme Court has recognized the need for inferences 
under Title VII that could be used to make out a prima facie case, thereby 
shifting the burden of going forward to the defendant. The first inference 
was recognized where facially *‘neutral’’ selection criteria had an ‘‘adverse 
impact’’ on minorities.** To establish a prima facie case of discrimination 
under the adverse impact approach, the plaintiff has only needed to show 
that the outcomes of the employment procedures were at significani 
variance with the demographic characteristics of the applicant pool or 
relevant labor force.*5 If that showing is made upon unobjectionable 
evidence, the burden of going forward shifts to the employer to 





56 42 U.S.C. § 2000(d) (1976). 

57 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 

58 *‘No person in the United States shall, on the grounds of race, color or national 
origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance.’’ 

59 Exec. Order No. 11,246, 3 C.F.R. 339 (1965), modified by Exec. Order No. 11,375, 
3 C.F.R. 684 (1966-70 Compilation). 

6° Cohen v. Illinois Inst. of Technology, 524 F.2d 818, 822 n.4 (7th Cir. 1975), cert. 
denied, 425 U.S. 943 (1976); Weisse, 522 F.2d at 411 n.23; Jackson, 405 F. Supp. at 611; 
Racklin v. University of Pa., 386 F. Supp. 992, 1008 (E.D. Pa. 1974). 

61 Corning Glass Works v. Brennan, 417 U.S. 188, 195 (1974). 

62 Id. at 196-97. Under the Equal Pay Act making out a prima facie case shifts both 
the burden of production and proof onto the defendant, not just the burden of production 
as under Title VII. Melanson v. Rantoul, 536 F. Supp. 271, 286 (D.R.I. 1982). 

63 Gates v. Georgia-Pacific Corp., 326 F. Supp. 397, 399 (D. Ore. 1970), aff'd, 492 
F.2d 292 (9th Cir. 1974), see also Brown v. Gatson County Dyeing Mach. Co., 457 F.2d 
1377, 1382 (4th Cir. 1972), cert. denied, 409 U.S. 982 (1972); United States v. Jacksonville 
Terminal Co., 451 F.2d 418, 422 (5th Cir. 1971), cert. denied, 406 U.S. 906 (1972); Melani 
v. Board of Higher Educ., 31 Fair Empl. Prac. Cas. (BNA) 639, 642 (S.D.N.Y. 1977). 

64 Griggs, 401 U.S. 424 (high school diploma and pencil-and-paper tests). 

65 Hazelwood School Dist. v. United States, 433 U.S. 299, 308-09 n.14 (1977). (The 
Supreme Court adopted the two to three standard deviation analysis for identifying those 
outcomes that are so suspect as to permit an inference of discrimination, thus shifting the 
burden of justifying the practice under attack to defendant.). 
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demonstrate that the criterion under attack has a manifest relationship 
to the employment in question.** The plaintiff may still, at least theoretical- 
ly, succeed by showing that an alternative practice with less adverse im- 
pact would serve the defendant’s legitimate interest in adequate job per- 
formance equally well.*7 

The other situation which the Supreme Court has found to justify a 
burden-shifting inference was an individual claim of discrimination in 
which the plaintiff complained of ‘‘disparate treatment.’’ In McDonnell 
Douglas Corp. v. Green,** the Court offered an example, since variously 
adapted by the lower courts, of how to make a prima facie case of 
discrimination by showing: 

1) membership in a protected group; 

2) qualification for the job in question; 

3) nonselection by the defendant; and 

4) that others with plaintiff's qualifications, but not members of the 
same protected group, were thereafter sought.®® 

That prima facie case may be rebutted by defendant’s articulating a 
legitimate, non-discriminatory reason for the action taken.7° That 
legitimate, non-discriminatory reason may, in turn, be impeached by the 
plaintiff as pretextual, covering up the defendant’s true, discriminatory 
motive.7! 

There has been a remarkable convergence of these two approaches 
in recent years. Individual plaintiffs can now make out a prima facie case 
on statistics alone, if they are condemning enough.’2 There are situations 
which may be pleaded under either approach.”? Moreover, a plaintiff's 
showing that alternative, less exclusionary practices are available in an 
adverse impact case is functionally equivalent to showing in a disparate 
treatment case that the employer’s ‘‘legitimate, non-discriminatory reason”’ 
is merely a pretext.”4 Even if the plaintiff succeeds in either showing, the 





66 Connecticut v. Teal, 457 U.S. 440, 446-47 (1982) (citing Griggs, 401 U.S. at 432). 

67? Dothard v. Rawlinson, 433 U.S. 321, 329 (1977). (However, the absence of reported 
victories for plaintiff on that ground underscores that it is probably theoretical rather than real.) 

68 411 U.S. 792 (1973). 

69 Id. at 802. The four-part test of McDonnell Douglas is not the exclusive means for 
providing disparate treatment. Where there is direct evidence, the four-part model for engaging 
an inference is obviously unnecessary. Lee v. Russell County Bd. of Educ., 684 F.2d 769, 
773-74 (11th Cir. 1982). 

70 Board of Trustees v. Sweeney, 439 U.S. 24, 25 (1978). See also Burdine, 450 U.S. 
at 254, (‘‘The defendant need not persuade the court that it was actually motivated by the 
proffered reasons.’’). 

71 Burdine, 450 U.S. at 253. 

72 Hazelwood, 433 U.S. at 307-08; McKenzie v. Sawyer, 684 F.2d 62, 71 (D.C. Cir. 
1982); Hudson v. International Business Mach. Corp., 620 F.2d 351, 355 (2d Cir.), cert. 
denied, 449 U.S. 1066 (1980). 

73 Rowe v. Cleveland Pneumatic Co.,- Numerical Control, 690 F.2d 88, 92 (6th Cir. 
1982); Wheeler v. City of Columbus, Miss., 686 F.2d 1144, 1150 (5th Cir. 1982); Wright 
v. National Archives and Records Serv., 609 F.2d 702, 711 (4th Cir. 1979). 

74 Talev v. Reinhardt, 662 F.2d 888, 892 n.34 (D.C. Cir. 1981). 
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defendant may still show that it acted against any individual claimant 
for lawful reasons.”5 Defendants have also learned that in statistically based 
cases they can prevail either: (1) by showing the job-relatedness or business 
necessity of the challenged criterion or the legitimate, nondiscriminatory 
reason or (2) by the use of more refined and accurate statistics, showing 
that the plaintiff’s proof is inaccurate, statistically insignificant, or time- 
barred, such as the locked-in effect of no longer actionable discrimination.”® 

With the Ph.D. requirement (the prime academic example of an 
adverse impact-type criterion) having been recurringly upheld, viable 
claims of faculty discrimination are likely to be those of disparate treat- 
ment. The claims would be that women as a group have intentionally been 
treated less favorably in recruitment, placement, salary, renewal, promo- 
tion, or tenure. 

Well-tried, statistically-based class actions will usually collapse the 
three-stage scenario of Burdine into a two-stage scenario. In the first stage, 
the experienced plaintiff's counsel will not only present significant 
discrepancies but will also anticipate those productivity-related factors 
upon which defendant might predictably rely and enter them into an ac- 
companying regression analysis, showing that sexually significant dif- 
ferences still remain.”’ Plaintiff thus makes out her prima facie case, 
establishes the anticipated factors to be pretextual, and satisfies her burdens 


of production and proof in a single thrust. At the second stage, the defen- 
dant’s evidence must cast sufficient doubt upon the plaintiff’s proof to 
cause the court to conclude that the plaintiff has not proved discrimina- 
tion by a preponderance of the evidence.”® 


IV. RECRUITMENT 


Recruitment is rarely raised as a separate issue. That is probably 
because discrimination in recruitment, standing alone, can justify injunc- 
tive relief, but not backpay. Further, it may not be seen as an area of crucial 
disparity in higher education. Women, currently slightly more than twenty 
percent of faculty, were 20% of faculty in 1900.79 

Alternatively, the recruitment of females may seldom be raised because 
of the absence of an agreed-upon population as a benchmark for com- 
parison. The general population is clearly not the relevant comparison 





75 International Bhd. of Teamsters v. United States, 431 U.S. 324, 369, n.53 (1977); 
Paxton v. Union Nat’l Bank, 688 F.2d 552, 567 (8th Cir. 1982), cert. denied, 103 S. Ct. 
1772 (1983). 

76 Teamsters, 431 U.S. at 362; Croker v. Boeing Co., 662 F.2d 975, 991 (3d Cir. 1981) 
(en banc); Davis v. Califano, 613 F.2d 957, 962 (D.C. Cir. 1980); Vuyanich v. Republic Nat’l 
Bank, 521 F. Supp. 656, 664 (N.D. Tex. 1981), vacated on other grounds, 723 F.2d 1195 
(5th Cir. 1984). 

77 Melani, 561 F. Supp. at 774; Vuyanich, 521 F. Supp. at 663. 

78 Vuyanich, 521 F. Supp. at 663; Trout, 702 F.2d at 1112 (MacKinnon, J., dissenting 
in part, concurring in part). 

79 W. Grant & C. Lunp, DiGest oF EDUCATIONAL STATISTICS 100 (1979). 
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for professional-level jobs.*° In a field as diverse as higher education, 
reliance on figures for the generic, accredited teacher is inappropriate. 
Even figures on the sexual breakdown of recipients of master’s degrees 
and doctorates by discipline each year are problematic.** Not all recipients 
are interested in teaching. Moreover, those most frequently recruited for 
junior faculty positions by universities are ‘‘ABDs,’’ doctoral candidates 
who have passed the comprehensive, qualifying exams for their doctorate 
such that they have completed ‘‘AJl But Dissertation.’’ 

Nevertheless, plaintiffs would be well advised to discover recruitment 
statistics in the hopes of showing a pervasive pattern of discrimination 
that could buttress other claims.*? Plaintiffs may choose to exploit the 
institution’s status as a federal contractor. The availability estimates for 
females and minorities in the affirmative action plan (‘‘AAP’’), which such 
a federal contractor must keep,** will frequently be on the robust side. 
Those involved in the drafting of the institution’s AAP are unlikely to 
be trained as demographers. Published, readily available figures to which 
they wil! likely turn may include those with less formal preparation than 
the institution would select. The involvement of members of the institu- 
tion’s feraale caucus and the institution’s desire to avoid ‘‘failing’’ a 
government review have a tendency to prompt the adoption of the higher 
of competing, plausible figures.*4 





8° Hazelwood, 433 U.S. at 308. 

81 See, e.g., NATIONAL CENTER FOR EDUCATIONAL STATISTICS, supra, note 10, 117-21, Table 
108 (‘Degrees Conferred 1979-80’’); STATISTICAL ABSTRACT OF THE UNITED STATES 1982-3, at 
167, Table 278 (‘‘Earned Degrees Conferred by Field of Study, . . . Level of Degree and 
Sex, 1980.’’). 

82 See Laborde v. Regents of Univ. of Cal., 686 F.2d 715, 718 (9th Cir. 1982), cert. 
denied, 103 S. Ct. 820 (1983) (‘‘Statistical evidence of a sex-based disparity in hiring or pro- 
motion is a relevant though not necessarily sufficient fact in establishing a prima facie case 
of disparate treatment [in tenure].’’) 

83 Affirmative Action Compliance Programs, 41 C.F.R. § 60-1.40 (1981). It is probable 
but not altogether certain that the court will compel the production of the AAP. The clear 
majority of the reported cases have done so. Brown v. Ford Motor Co., 25 Fair Empl. Prac. 
Cas. (BNA) 708 & 711 (N.D. Ga. 1979) (collecting cases). Defendant will probably at best 
get an in camera inspection ordered for allegedly privileged segments. Id. at 710. 

84 To avoid their having adopted the higher of competing figures from coming back 
to haunt them in other contexts, some federal contractors have prefaced their AAP with 
the caveat: 

Utilization analysis is required by government regulations to be based on statistical 
comparisons. All statistical comparisons herein involve the use of certain geographic 
areas and peculiar sources of data. The geographic areas and sources of data herein 
were used in compliance with government regulations, as amplified by the Office 
of Federal Contract Compliance Programs. The use of certain geographic areas and 
peculiar sources of data does not indicate that in the contractor’s judgment the 
geographic areas are appropriate or the sources of data are relevant, and the use 
of such geographic area and sources of data is intended to have no significance 
outside the context of this AAP, although such will be used in total good faith 
with respect to this AAP. 

A defendant whose AAP has no such caveat will want to press for the Ninth Circuit’s 
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If the female percentage of those recruited appears to be anemic,*5 
the plaintiff may wish to rely on the ‘‘one-sample normal approximation 
to the binomial distribution,’’ discussed in Part X, to engage the inference 
that would arise from a significant discrepancy. 


V. HIRING 


In considering what evidence would make out a case of employment 
discrimination in higher education, it may initially be useful to point out 
what has repeatedly been found not to suffice. Reliance on subjective 
criteria, long suspect in blue-collar contexts,** is not innately suspect in 
academia.*? ‘‘[I]t is inherently impossible to separate the potentially gifted 
and productive innovator from the plodding imitator by means of purely 
objective criteria.’’** 

A showing of even sizeable differences in males and females hired 
will not suffice, absent some showing of the sexual composition of the 
relevant pool of applicants.*® As mentioned above, the applicant pool at 
entry level consists in large part of ABDs, a group for which comparable 





view that to impose the estimated availabilities in defendant’s AAP against it in a Title VII 
action would have an impermissibly chilling effect on contract compliance and affirmative 
action. See, Williams v. Owens-Illinois, Inc., 665 F.2d 918, 927 (9th Cir.), cert. denied, 
103 S. Ct. 302 (1982). 

85 See supra, note 81. Men and women tend to take degrees in different disciplines. 
Traditionally, male disciplines have been found to enjoy higher salaries, larger raises, more 
rapid promotions, and tenure for a larger proportion of those faculties. Consequently, plain- 
tiffs counsel will predictably seek to develop their evidence on a multi-disciplinary basis 
in order to capture those disparities. Defendant’s counsel will predictably want to cast the 
comparisons within a single discipline so as to eliminate those arguably irrelevant disparities. 
That would reduce the size of the sample and, as a result, the power to detect disparity. 

A similar concern arises in testing the sexual composition of those recruited. Females 
received 31% of all doctorates conferred in 1981. However, in the burgeoning computer 
science field, females received 11% of the doctorates; whereas in non-burgeoning fields, 
i.e., English, females received 48% of the doctorates. 

86 E.g., Rowe v. General Motors Corp., 457 F.2d 348, 359 (5th Cir. 1972) (subjective 
criteria condemned when applied in the monochromatic selection of foremen by all-white 
supervisors). 

87 Marimont v. Califano, 464 F. Supp. 1220, 1227 & n.17 (D.D.C. 1979) (Rowe must 
be applied with caution where research positions involved); Peters v. Middlebury College, 
409 F. Supp. 857, 868 (D. Vt. 1976) (professor’s value depends upon non-objective factors); 
Lewis v. Chicago State College, 299 F. Supp. 1357, 1359 (N.D. Ill. 1969). Contra, Craik, 
34 Fair. Empl. Prac. Cas. (BNA) at 656 (‘‘A selection process that is subjective and dominated 
by men requires particularly close scrutiny.’’); Sweeney v. Board of Trustees of Keene State 
College, 14 Fair Empl. Prac. Cas. (BNA) 1220, 1230 (D.N.H. 1977) (‘‘Broad discretion in- 
evitably leads to discrimination.’’). 

88 Marimont, 464 F. Supp. at 1227. 

89 Lamphere v. Brown Univ., 685 F.2d 743, 750 (1st Cir. 1982); Davis, 613 F.2d at 
963 n.40; Agarwal v. Arthur G. McKee & Co., 16 Empl. Prac. Dec. (CCH) € 8301, at 5586 
(N.D. Cal. 1977), aff'd, 644 F.2d 803 (9th Cir. 1981). Cf., Melani, 31 Fair Empl. Prac. Cas. 
(BNA) at 644 (‘‘The court, without an analysis of the appropriate hiring pool and the qualifica- 


tions for appointment, cannot reach any conclusions with respect to discrimination in 
hiring.’’). 
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national statistics do not exist. However, since the possibility of their pro- 
motion is usually contingent upon their completing their doctorates, 
figures on the receipt of doctorates over some small multi-year span are 
probably the best proxy.%° 


A. Cautions on the Use of Current National Figures 


A number of cautions apply to the use of this proxy as a standard 
against which to compare hiring. The explosive rise in the percentage 
of females among those receiving doctorates precludes applying the cur- 
rent percentage retrospectively to suggest a past practice of discrimina- 
tion. Even if one were to chart the relevant percentage for each year, that 
could not simply be summed up in an unweighted fashion. For growth 
in faculty has not been at a uniform rate over time. It was highest in the 
1960’s, when the female percentage of doctoral recipients was just above 
10%.9! Neither has growth in faculty positions been uniform among 
disciplines. Growth has predominantly tended to occur in fields such as 
business, computer science, and engineering,®? fields in which women 
receive a disproportionately small share of the doctorates conferred.°? Thus, 
comparing the sexual distribution of an institution’s hiring to the sexual 
distribution of all doctorates conferred nationally may be biased toward 
indicating discrimination against women. Further, as the courts have 
pointed out, figures on newly-minted Ph.D.’s are not relevant to the fill- 
ing of positions as associate or full professor.% 

Since larger and more highly-rated graduate programs are 
preponderantly in the Northeast and California, the relevance of national 
female percentages to schools in other parts of the country has been 
questioned.°> Married female Ph.D.’s are more likely to be found in large 
urban centers than are married male Ph.D.’s.°* A larger fraction of profes- 





90 Even a stringent critic of quotas concedes: 

For universities and well-regarded colleges, the average sex ratio for assistant pro- 
fessor appointments ought to be closely related to the sex ratio of recipients of 
Ph.D. degrees in the preceding two or three years. 

R. LESTER, REASONING ABOUT DISCRIMINATION 152 (1980). 

91 Id.; cf. A. CARTTER, PH.D.’s AND THE ACADEMIC LABOR MARKET 149 (1976) (There 
were 40,000 openings for junior faculty in 1965, but only 11,000 - 14,000 a year in 1972-74.). 

92 Hansen, supra note 11, at 8. 

93 See supra note 81. 

94 F.g., Wilkins, 654 F.2d at 399. 

95 Cooper v. University of Tex. at Dallas, 482 F. Supp. 187, 197 (N.D. Tex. 1979), 
aff'd, 648 F.2d 1039 (5th Cir. 1981); Dyson, 417 F. Supp. at 112; Mecklenburg v. Montana 
Bd. of Regents of Higher Educ., 13 Empl. Prac. Dec. (CCH) § 11,438, at 6494 (D. Mont. 
1976). Conversely, female plaintiffs in academic litigation in the Northeast have sought to 
avoid national as opposed to regional figures on the grounds that such unfairly suppressed 
relevant figures on female recipients of advanced degrees. E.g., Coser v. Moore, No. 76-856, 
Slip Op. at 36-40 (E.D.N.Y. Aug. 3, 1983). 

96 R. LESTER, supra note 90, at 324; see also, Lauter, Gender Gap Gets Wider on Law 
Faculties, 6 NatT’L L. J. 1, 10 (Jan. 9, 1984). (‘‘Nearly all of the 29 [law] schools that currently 
have six or more women on their tenure-track faculties are in major metropolitan regions.’’). 
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sional women than men live in two-career families. In a recent study, 63% 
of the spouses of female Ph.D.’s were found to hold Ph.D.’s or profes- 
sional degrees, whereas the comparable figure for spouses of male Ph.D.’s 
was 8.3%.°’ A restriction that couples accept jobs in the same geographic 
area would thus weigh more heavily upon professional women than upon 
professional men, even if the families’ decision-making processes were 
free of bias.%* 

Relying upon the female percentage of doctorates received is prob- 
lematic in that not all recipients want to teach. Discussed in the follow- 
ing paragraphs are two standards of female availability against which an 
institution’s hiring can be tested that avoid the imponderable of whether 
an unknown individual wishes to teach. 

Some courts have looked to the sexual composition of other college 
faculties as a population interested in teaching.®? Plaintiffs wishing to show 
that the female percentage at defendant institution is significantly defi- 
cient could rely on the ‘‘two-sample normal approximation to the 
binominal,’’ discussed in Part X. This comparison of an enterprise within 
an industry to that industry’s average is a less stringent standard than 
has traditionally been applied to determine whether hiring in industrial 
contexts was discriminatory. If the comparison is helpful to the plaintiff, 
defendant may attempt to impugn it as a comparison that cannot be tailored 
to accommodate only activity since Title VII became applicable to higher 
education or since the underlying charge was filed.1°° 


B. Applicant Flow and the Uniform Guidelines 


Alternatively, bias in hiring may be tested for by examining the in- 
stitution’s applicant flow and selections.'®: Under the federal government’s 





97 J. CENTRA, WOMEN, MEN AND THE DOCTORATE 114 (1974). 

98 Frank, Family Location Constraints and Geographic Distribution of Female Profes- 
sionals, 86 J. Pot. Econ. 117, 118 (1978); accord, Marwell, Rosenfeld & Spilerman, Geographic 
Constraints on Women’s Careers in Academia, 205 SCIENCE 1225, 1226 (1979). 

°° Wilkins, 654 F.2d at 397; Keyes v. Lenoir-Rhyne College, 15 Fair Empl. Prac. Cas. 
(BNA) 914, 918 (W.D.N.C. 1976), aff'd, 552 F.2d 579 (4th Cir.), cert. denied, 434 U.S. 904 
(1977). 

100 Evidence which fails to factor out time-barred discrimination is admissible, although 
less probative. Valentino, 674 F.2d at 71 n.26. However, the inclusion of time-barred employ- 
ment decisions may so erode the validity of the proffered comparison that a prima facie 
case cannot be made out. EEOC v. United Va. Bank, 615 F.2d 147, 150-53 (4th Cir. 1980); 
accord, Williams. 665 F.2d at 925 n.4 (court properly discounted exhibits which failed to 
exclude pre-Act activity). 

‘et This assumes, inter alia, that applicant flow figures are not distorted by biased 
recruiting efforts or deterrence of applicants. A recurring problem with applicant flow data 
for defendant is that quietly considered prospects for highest level jobs, usually male, are 
not captured by the centralized system. Consequently, the male selection rate tends to be 
overstated. 

Plaintiffs need to understand clearly what activity is reported. Some screening out fre- 
quently occurs before applicants are logged in. 
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Uniform Guidelines on Employee Selection Procedures, '°? adverse impact 
would be indicated if the selection rate for females were not at least 80% 
of the selection rate for males.'*? Unfortunately, the term ‘‘selection’’ is 
ambiguous. It could mean either the selection of those to be offered employ- 
ment or of those to be hired. Many employers have found it prudent to 
maintain records on both bases. If the institution or its setting ultimately 
seems unattractive to female applicants, it might better the four-fifths ratio 
in terms of those to whom offers have been made, but fail it in terms of 
those hired, with a disproportionate number of females turning it down. 
An institution could be so unattractive to male applicants that it had to 
make a disproportionately large number of offers to them, given its 
foreseeable turndowns, to achieve a sexual balance in appointments. In 
that situation, it could fail the four-fifths ratio in terms of those to whom 
offers have been made, but satisfy it in terms of those hired. 

The four-fifths standard has been frequently rejected by courts and 
commentators in favor of statistically more sophisticated devices.'°* The 
statistical test usually recommended by defendant for this sort of calcula- 
tion is the ‘‘chi-square test of independence,’’ discussed in Part X. The 
statistical test recommended by plaintiff would be the two-sample, nor- 
mal approximation to the binominal, also discussed in Part X. Use of the 
latter device would allow plaintiff to make out a prima facie case with 
a smaller disparity by satisfying the ‘‘one-tail test,’’ discussed in Part X. 
A “‘two-tail test,’’ also discussed in Part X, is implicit in choosing the 
chi-square device. 


C. Determining the Breadth of Comparisons 


Before either statistical device can be applied, some decision has to 
be made as to the institutional level at which hiring decisions are to be 
tested. Recruiting and hiring tend to be done by discipline and occur in 
large part at what is derisively called the ‘‘slave market,’’ conducted in 
conjunction with the annual meeting of the national association in that 
discipline. 

If all departments have proportionate recruiting budgets, an institu- 
tion’s centralized applicant flow figures should reflect a standard that is 
better proportioned to the institution’s relevant disciplines than are the 
nationwide, all doctorates conferred figures. 

However, if technically-oriented institutions such as Carnegie Mellon 
were tested by the 31% whic!: women constituted of all doctoral reci- 
pients in the latest year for which figures have been published, a spurious 
indication of bias would result from its heavy hiring in engineering, where 





102 29 C.F.R. § 1607 (1983). 

103 Td. at § 1607.4D. 

104 Jones v. First Fed. Sav. & Loan Ass’n, 546 F. Supp. 762, 778 (M.D.N.C. 1982); 
Rich v. Martin Marietta Corp., 467 F. Supp. 587, 611 (D. Colo. 1979); Shoben, Differential 
Pass-Fail Rates in Employment Testing: Statistical Proof Under Title VII, 91 Harv. L. REv. 
793, 805-06 (1978). 





122 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 2 


women constitute less than 4% of doctoral recipients. '°° 


Plaintiffs would ordinarily prefer to test for hiring bias on the basis 
of centrally-recorded applications and selections. That involves only one 
set of consistently maintained figures, provides a sample with greater 
power to detect disparity, and raises an institution-wide inference if a 
significant disparity is found. The defendant would strenuously contend 
that hiring ought to be tested by department or school, such as nursing, 
engineering, law, etc. That would move the test to the unit in which deci- 
sions are made and thereby avoid confounding the sexual composition 
of graduates within various disciplines with sexually differing selection 
rates. This problem may be more easily grasped by looking at an example 
in which forty-four women and fifty-six men apply for two positions in 
English while five women and forty-five men apply for ten openings in 
computer science. If women receive one appointment in each department, 
their selection rate will equal or better that of the men. 


Female/Male 
Department Females Males Selection Ratio 
English 1/44 1/56 1.275 
Computer Science 1/5 9/45 1.00 





Yet, if the raw numbers of applicants and selectees are summed up 


for the two departments, women appear to be selected only 41% as often 
as men (2/49 = 10/101). 


Statistically, a department-by-department approach would also 
foreseeably result in wider allowable variances as sample sizes diminish 
and perhaps even reach sizes too small to give rise to an inference.!°* 
If the defendant succeeds in ‘‘Balkanizing’’ selections to the point that 
no disparity is significant, the adroit plaintiff may sum up the probabilities 
to show that adverse impact is statistically significant overall.1°’ 

In a recent case, there were five specialized schools in the university. 
Hiring of females was significantly deficient only in one, but it was so 
profoundly deficient as to raise a university-wide inference if hiring were 
tested on an all-schools basis. The plaintiffs predictably sought an all- 
schools comparison to maximize the sweep of the inference which arose. 
The defendant foreseeably sought to limit to only one school: (1) its burden 
to justify the disparity, and (2) any remedy which might arise upon its 





105 See supra note 81. 

106 Davis v. Weidner, 596 F.2d 726, 730-31 (7th Cir. 1979) (sample of five in foreign 
languages); Carton v. Trustees of Tufts College, 25 Fair Empl. Prac. Cas. (BNA) 1114, 1123 
(D. Mass. 1981), aff'd without opinion, 685 F.2d 421 (1st Cir. 1982) (only four tenured per- 
sons in education department); Perham v. Ladd, 436 F. Supp. 1101, 1106 (N.D. Ill. 1977) 
(sample of fifteen in the math department). 

107 Adams v. Gaudet, 515 F. Supp. 1086, 1145 (W.D. La. 1981), aff’d in part, without 
opinion, 673 F.2d 1325 (5th Cir. 1982). 
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failure to do so.1° 


D. Tactical Considerations for Defendant 


Where the percentages of male and female applicants fluctuate, an 
accumulation across years could present the same problem as the ac- 
cumulation across departments illustrated above. Moreover, the female 
percentage produced by a multi-year accumulation will, in view of the 
rapidly rising female proportion of Ph.D.’s, give a misleadingly high in- 
dication of female availability in the early years of the multi-year period. 
By contrast, repeated, annual findings over a series of years would 
underscore the reliability of the statistical model and dispel apprehen- 
sions that it might be capitalizing on chance relationships peculiar to the 
grand totals. 

Where a significant impact is shown in selections, the burden of go- 
ing forward shifts to the employer to defeat the plaintiff’s prima facie case 
either by showing that the plaintiff's proof is inaccurate, insignificant, 
or time-barred’°? or that the selection process or components thereof are 
manifestly job-related, or otherwise justified by business necessity.11° In 
the case of snapshots of situations that have developed over time, such 
as the composition of a faculty, the defendant could point to the snap- 
shot’s doubtful relevance for the purpose used: activity during the legally 
relevant time-frame.'"! Alternatively, defendant could attempt to defeat 
the significance of plaintiff's showing, by absorbing enough of the disparity 
through neutral, job-related, uniformly-imposed components to shrink the 
disparity into the range of chance variation. Two examples of selection 
components that could serve that purpose are a Ph.D. requirement??? and 





108 Cooper, 482 F. Supp. at 196. (Defendant prevailed on the school-by-school 
comparison.) 


109 Teamsters, 431 U.S. at 360. 

110 Griggs, 401 U.S. 424; but see Pouncy v. Prudential Ins. Co., 668 F.2d 795, 800 
(5th Cir. 1982) (adverse impact doctrine can only be used to attack specific selection criteria 
and not the cumulative effect of an employer’s selection practices); accord, Zahorik v. Cor- 
nell Univ., 34 Fair Empl. Prac. Cas. (BNA) 165, 172 (2d Cir. 1984); Pope v. City of Hickory, 
N.C., 679 F.2d 20, 22 (4th Cir. 1982). 

In reliance upon Pouncy, the Fifth Circuit has remanded a trial court’s decision that 
a university’s overall selection practices resulted in women and blacks being assigned to 
lower paid classifications violated Title VII as in Griggs via adverse impact. On remand, 
the trial court is to determine whether the university’s practices were the result of 
discriminatory intent. Carpenter v. Stephen F. Austin State Univ., 706 F.2d 608 (5th Cir. 1983). 

111 Hazelwood, 433 U.S. at 310. 

112 Campbell v. Ramsay, 484 F. Supp. 190, 193 (E.D. Ark.), aff’d, per curiam, 631 
F.2d 597 (8th Cir. 1980) (upheld Ph.D. requirement against challenge by female); Scott v. 
University of Del., 455 F. Supp. 1102, 1126 (D. Del 1978), modified, 601 F.2d 76 (3d Cir.), 
cert. denied, 444 U.S. 931 (1979) (upheld Ph.D. requirement against challenge by black); 
EEOC v. Cleveland State Univ., 28 Fair. Empl. Prac. Cas. (BNA) 1782 (N.D. Ohio 1982) 
(upheld Ph.D. requirement against challenge by EEOC); Hernandez-Cruz v. Fordham Univ., 
27 Fair Empl. Prac. Cas. (BNA) 308, 319 (S.D.N.Y. 1981) (upheld Ph.D. requirement against 
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an antinepotism rule.'3 

Females may be selected at a higher rate than their percentage in the 
relevant labor pool. If so, this is some evidence of discrimination’s not 
having occurred even in an individual’s claim of disparate treatment.'*4 


E. Is There Underplacement? 


The assertion is made that hiring discrimination against females oc- 
curs not in a failure to hire but in an underplacement at the time of 
hiring.’15 That assertion is consistent with the preponderance of women 
at the instructor’s rank and the overwhelming preponderance of men in 
senior faculty ranks.‘1® The judgment has been offered that evidence 
presented to Congress in 1972 made it “‘glaringly clear that ‘[w]hen they 
have been hired into . . . institutions of higher education, women have 
been relegated to positions of lesser standing than their male 
counterparts.’ °’!!7 

Scholarly opinion and empirical studies have been less certain. In 
1980, women received 50% of the master’s degrees but only 30% of the 
doctorates.'1® Two major studies by the American Council on Education 
found male faculty members to be about twice as likely to have their doc- 
torate as female faculty members.‘'° In a study in which all subjects were 





challenge by Hispanic); cf. University of Hawaii v. University of Hawaii Professional Assembly, 
113 L.R.R.M. (BNA) 3204 (Hawaii S. Ct. 1983) (an arbitral award that, contrary to university 
policy, ordered the promotion of a faculty member who had not obtained the Ph.D. was 
set aside as being in excess of arbitrator's authority). 

113 E.g., Yuhas v. Libbey-Owens-Ford Co., 562 F.2d 496, 499-500 (7th Cir. 1977), cert. 
denied, 435 U.S. 934 (1978) (upheld no-spouse rule, notwithstanding evident adverse im- 
pact on women, where it plausibly improved efficiency) (Title VII). If a rule against a spouse 
being a fellow employee were attacked on constitutional grounds, the defendant’s burden 
might be harder. Voichahoske v. City of Grand Isle, 194 Neb. 175, 231 N.W.2d 124 (1975) 
(the right to marry held to be a fundamental right and a public employer thus obligated 
to show a ‘‘compelling’’ interest for such a rule). Contra, Parsons v. County of Del Norte, 
34 Fair Empl. Prac. Cas. (BNA) 571 (9th Cir. 1984). 

114 Jimerson v. Kisco Co., Inc., 542 F.2d 1008, 1010 (8th Cir. 1976) (minorities); Joshi 
v. Florida State Univ., 486 F. Supp. 86, 90 (N.D. Fla. 1980), rev’d, 646 F.2d 981 (5th Cir. 
1981), cert. denied, 456 U.S. 972 (1982) (females); Carton, 25 Fair Empl. Prac. Cas. (BNA) 
at 1123 (females). 

115 Fidell, Empirical Verification of Sex Discrimination in Hiring Practices in Psychology, 
25 AM. PSYCHOLOGIST 1094 (1970) (Alteration of resumes, varying only the sex of the appli- 
cant, resulted in recommendations of employment at a lower rank, where the applicants 
were indicated to be female.). 

116 NATIONAL CENTER FOR EDUCATIONAL STATISTICS, supra note 10. 

117 Sweeney v. Board of Trustees of Keene State College, 569 F.2d 169, 175 (1st Cir. 
1978), vacated and remanded, 439 U.S. 24 (1978) (quoting H. R. Rep. No. 238, 92d Cong., 
2d Sess., reprinted in 1972 U.S. Cope Conc. & Ap. News 2155); accord, S. Rep. No. 415, 
92d Cong., ist Sess. at 11-12 (1977) (‘‘. . . statistics for educational institutions indicate 
that . . . women .. . are relegated to the more menial and lower-paying jobs.’’). 

118 See supra note 81. 

119 Bayer & Astin, Sex Differentials in the Academic Reward System, 188 Sci. 797 (1975) 
(34% of the men and 18% of the women sampled held doctorate); Astin & Bayer, Sex 


Discrimination in Academe, 53 Epuc. REC. 101, 105 (1972) (46% of the men held doctorate, 
but only 22% of the women did). 
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doctorates, sex was found not to have a significant influence on the rank 
or level into which the were hired.'2° A leading proponent of the 
underplacement view conceded that ‘little data’’ on appointment levels 
were available.121 Two researchers who have repeatedly tested for 
underplacement in both longitudinal and cross-sectional studies reported 
that they: 


1) found a 1/5 step underplacement of women in a 1968-69 
sample, !22 


2) found only a 1/10 step underplacement of women in a 1972-73 
sample, 123 and 

3) did not find underplacement among science doctorates. 24 
Only one reported court decision has expressly held there to have been 
sexually-based placement discrimination in an individual’s initial 
appointment.'25 In two other cases, underplacement was inferred on a 
class basis in light of a multivariate analysis introduced by plaintiffs.12¢ 
Obviously, underplacement taints the reliance that the institution could 


place upon rank in defending against salary or promotion discrimination 
claims. 


VI. CONTRACT RENEWAL 


Non-tenured faculty are on annual or multi-year appointments, 
renewable at the institution’s option. A review of reported employment 
discrimination decisions shows that very little litigation has arisen on this 
basis.127 A plaintiff may well be dissuaded from bringing suit because 
the population to whom this happens at an institution in any year is likely 
too small to show significant adverse impact.'2* If a larger institution’s 





120 J. COLE, supra note 27, at 70. 

121 Robinson, Institutional Variation in the Status of Academic Women, in ACADEMIC 
WOMEN ON THE Move 199, 210 (A. Rossi & A. Calderwood ed. 1973). 

122 Astin & Bayer, supra note 119, at 115. 

123 Bayer & Astin, supra note 119, at 800. 

124 Bayer & Astin, Sex Differences in Academic Rank and Salary Among Science Doc- 
torates in Teaching, 3 J. HUM. RESOURCES 191, 199 (1968). 

128 Dyson, 417 F. Supp. 103. 

126 Craik, 34 Fair Empl. Prac. Cas. (BNA) at 660; Melani, 561 F. Supp. at 776; Trout, 
702 F.2d at 1106 (doubt about whether initial placements were nondiscriminatory substan- 
tially reduced the persuasive appeal of defendant’s study). 

127 A Title VII charge must be filed within 180 days after a faculty member learns that 
her contract will not be renewed, at least in a state with no fair employment practices com- 
mission to which EEOC defers. Delaware State College v. Ricks, 449 U.S. 250 (1980). That 
filing deadline is not tolled by the employee’s hope that the employer may relent. Price 
v. Litton Business Sys., Inc., 694 F.2d 963, 965-66 (4th Cir. 1982). As the AAUP pointed 
out in its amicus brief in Ricks, informal or formal processes within the institution to prompt 
reconsideration may run beyond that critical 180 days. Francis, Litigation on Sexual 
Discrimination: An Update, ACADEME, Aug. 1981, at 294. If an employee is in the waning 
days of a contract which she still hopes may be renewed, she may be reluctant to something 
as confrontational as filing a charge. 

128 Weidner, 596 F.2d at 730 (two); Powell v. Syracuse Univ., 580 F.2d 1150, 1153 n.7 
(2d Cir.), cert. denied, 434 U.S. 984 (1978) (three contracts not renewed); Meehan v. New 
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contract renewal practices have remained relatively unchanged, an ac- 
cumulation of post-1972 activity could reflect a significant difference. 29 

In most cases, only a disparate treatment claim is available. If the 
four-element McDonnell Douglas model is used to make out a prima facie 
case of disparate treatment, there may be a problem in showing that a 
plaintiff who is dismissed by her employer, satisfies that model’s require- 
ment of being qualified for the position.1*° Some courts have held that 
the employer’s acceptance of her work without express reservation satisfies 
that requirement in a nonrenewal case. '3! 

A more difficult question arises where the institution advises the 
employee that it is abolishing her unique position. To satisfy the McDon- 
nell Douglas model, one must show as the fourth element that after plain- 
tiff’s rejection, the respondent continued to seek applicants.'32 If a uni- 
que position is abolished, the plaintiff cannot, without more, make out 
disparate treatment.'%3 (If the plaintiff has direct evidence of discrimina- 
tion, there is, of course, no need to involve an inference through the four 
McDonnell Douglas factors.) 

If a prima facie case of disparate treatment is made out under McDon- 
nell Douglas, the institution may, since Burdine, shop among a broad range 
of factors in choosing a legitimate, nondiscriminatory reason to assert in 
rebuttal. The defendant does not have to persuade the court that it was 


actually motivated by the reason offered. It could, for example, cite an 
increase in standards,'!34 budgetary considerations,!*5 or even changes in 
institutional objectives.13* It need not prove financial exigency or unfitness 
as it would have to in the separation of a tenured faculty member. '%7 If 
the female percentage of defendant’s faculty is greater than the relevant 
labor pool, defendant could introduce this as some evidence against in- 
ferring a discriminatory motive in nonrenewal as well as in hiring cases. 138 





England School of Law, 27 Fair Empl. Prac. Cas. (BNA) 1111, 1123 (D. Mass. 1981) (six tenured 
faculty). 


128 Melani, 31 Fair Empl. Prac. Cas. (BNA) at 642. 

130 McDonnell Douglas Corp., 411 U.S. at 802. 

31 Powell, 580 F.2d at 1155 (quoting Flowers v. Crouch-Walker Corp., 552 F.2d 1277, 
1283 (7th Cir. 1977)). 

132, McDonnell Douglas Corp., 411 U.S. at 802. 

133 Shea v. Gant, 22 Fair Empl. Prac. Cas. (BNA) 371, 375 (D. Conn. 1979). Cf. Crawford 
v. Northeastern Okla. State Univ., 713 F.2d 586, 588 (10th Cir. 1983) (a dischargee seeking 
to rely on McDonnell Douglas had to show that someone else was hired in her place). However, 
in Powell, 580 F.2d 1150, a prima facie case was made out where a university hired a person 
to do similar tasks two years later. 

134 Banerjee, 648 F.2d at 66. 

135 Weidner, 596 F.2d at 730. 

136 Shea, 22 Fair Empl. Prac. Cas. (BNA) at 375. 

137 The 1940 Statement of Principles of the American Association of University Pro- 
fessors, which tends to set the standard for academia, allows: ‘‘Termination of a tenure ap- 
pointment only because of age under an established retirement system, financial exigency 
or adequate cause.’’ L. JoUGHIN, ACADEMIC FREEDOM AND TENURE 5-6 (1967). 

138 Joshi, 646 F.2d at 990 n.32. 
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VII. SALARY 
A. The Equal Pay Act 


Sex-biased salary claims will almost always arise under the Equal Pay 
Act or Title VII. The former forbids pay differences by sex in jobs that 
are ‘‘substantially’’ equal. The four statutory indicia of equal work are 
equal skill, effort and responsibility, and performance under the same 
working conditions. The plaintiff must establish those four elements to 
make out a prima facie case.13° The Equal Pay Act has four exemptions— 
three specific and one general—for pay differences based on seniority, 
a merit system, quantity or quality of work, or a factor other than sex. 
The defendant must prove that the wage differential is justified under one 
of these exemptions. 14° 

The Department of Labor, which administered the Act for its first fif- 
teen years, issued regulations shortly before the Act’s 1963 effective date. 
‘*Skill’’ was stated to include ‘‘consideration of such factors as experience, 
training, education and ability.’’141 At the terminal degree level and 
beyond, skill specialization by and within a discipline makes the applica- 
tion of the Equal Pay Act difficult, at least beyond a college’s multisec- 
tion, introductory, survey course. Teaching graduate courses involves a 
dissimilar skill from teaching introductory courses.'!42 Research involves 
peculiar skills that differ from instructional skills.143 Even a coaching job 
has been held to require skills that a noncoaching job does not.'44 Fur- 
ther, administrative responsibility, such as serving as department head, 
takes that position out of comparison with faculty positions generally for 
failure to satisfy the statute’s requirement of equal responsibility.145 
Moreover, the question of equal skills is always posed in terms of the skills 
which the jobs in comparison require, not simply the skills which the 
persons being compared happen to possess. 46 The first reported decision 
discussing college-wide application of the Equal Pay Act expressed doubts 
that the varied faculty jobs involved equal skill. If the jobs did involve 
equal skill, that court was certain that the exemption for a merit system 
was satisfied. 147 





1389 Corning Glass Works, 417 U.S. at 195. 

140 Td. at 196-97. 

141 29 Fed. Reg. 5548, 5553 (1964), codified at 29 C.F.R. § 800.125 (1983) adopted 
by EEOC, effective July 1, 1979, 44 Fed. Reg. 38670 (1979). 

142, EEOC v. Memphis State Univ., No. C-75-54, slip op. at 123 (W.D. Tenn. Dec. 5, 1980). 

143 Td. 

144 Hein v. Oregon College of Educ., 718 F.2d 910, 914 (9th Cir. 1983). 

145 Memphis State Univ., No. C-75-54, slip op. at 122-23; Melanson, 536 F. Supp. at 289. 

146 Hein, 718 F.2d 910. 

147 Keyes, 15 Fair Empl. Prac. Cas. (BNA) at 914, 924 (‘‘[T]he College . . . showed 
the wide variety of teaching positions, the wide variety of requirements in skill in the posi- 
tions and established a wide divergence of qualifications for the various faculty members. 
It established a salary schedule based on merit.’’). 
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Within a single discipline, the Equal Pay Act has been applied to fault 
sexual disparity in pay among variously ranked professors with the same 
terminal degree who were teaching introductory matter to freshman.14* 
Salaries in that case were found to have been casually fixed. Differences 
in salary did not track differences in seniority. No merit system was found 
to have been established. Consequently, the court felt free to disregard rank. 

By contrast, where there was a published and distributed merit system 
and a schedule of salaries by rank with increments for years of service, 
differences in earnings were justified under the Equal Pay Act by reference 
to rank either as a merit or seniority system.'4° The mere existence of a 
merit system will not suffice; it must be shown that the pay differentials 
resulted from that system.*5° 

A wage comparison which is linked to the earnings of a single co- 
worker, particularly the highest paid, ought to be scrutinized closely.151 
Such a comparison will not be overturned on appeal unless one who ought 
to have been compared can be shown to have been wrongfully excluded. 152 
However, the presumptively more appropriate test for establishing a prima 
facie case in an academic setting is whether the plaintiff is receiving lower 
wages than the average of wages paid to all employees of the opposite 
sex performing substantially equal work and similarly situated with respect 
to other factors, such as seniority, that affect the wage scale.153 This latter 
comparison is supported by the language of the Act which requires com- 
parison to ‘‘employees’’ of the opposite sex.154 


In recent years, the Department of Labor and EEOC, its successor in 
the enforcement of the Act since 1979, have sought to compare professors 
across disciplinary lines, reasoning that they are in a common occupa- 
tion, teaching the same student body, under the same dean of the faculty, 





The reluctance to pass an institution-wide judgment was explained in Memphis State 
Univ., No. C-75-54, slip op. at 84. 

Because the departments . . . vary greatly in size, areas of scholarship, numbers 

and types of courses, composition of student body (for example, proportion of 

graduate to undergraduate, senior to freshman courses), degree of academic at- 

tainment required for particular faculty jobs, even in background of female par- 

ticipation generally, there can be no general conclusions applicable to all depart- 

ments or to all professorial ranks equally. 

148 Melanson, 536 F. Supp. at 287-90. 

149 Cleveland State Univ., 28 Fair Empl. Prac. Cas. (BNA) at 1794. 

180 McCarthy, 578 F. Supp. at 49. 

151 Hein, 718 F.2d at 916 (citing Heymann v. Tetra Plastics Corp., 640 F.2d 115, 122 
(8th Cir. 1981)). 

152 Id. at 918 (citing Heymann, 640 F.2d at 122; Melanson, 536 F. Supp. at 287). 


153 Id. at 916 (citing Heymann, 640 F.2d at 122; Melanson, 536 F. Supp. at 291). (The 
use of the median would appear to be more suitable than the use of the mean because the 
former would be less sensitive to the erroneous inclusion of a person whose job and salary 


are not, in fact, comparable. Cf., D. BaALDus & J. CoLE, STATISTICAL PROOF OF DISCRIMINATION 
34 (1983 Supp.)). 


154 29 U.S.C. § 206(d)(1). 
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and subject to the same salary scale, with a minimum to maximum range 
for each rank.'55 Only one questionable Equal Pay Act decision has ac- 
cepted that view.'5® The district court readily crossed disciplines to hold 
that a female who taught shorthand and typing was doing equal work 
with and denied equal pay in comparison to males who taught computer 
science and accounting.'®’ The court dismissed defendant’s merit system 
as one that ‘‘operated in an informal and unsystematic manner’’ and of 
which teachers were unaware.'5* The court dismissed the market force 
theory as one which could not, as a matter of law, be included as a ‘‘fac- 
tor other than sex.’’'5® Factually, the court found that defense to be belied 
by the absence of bargaining over initial salaries.1*° The decision is 
troublesome both in its insensitivity to the skill differences in teaching 
shorthand, computer science, and accounting,'*' and especially in its 
dismissal of market forces as an available defense. 

Under fair employment statutes, courts have rejected the crude 
‘market force’’ arguments that women will work for less'*? or that black 
Ph.D’s, being scarce, have to be paid more.'** However, the courts have 
recognized there to be differing markets by discipline, which must be taken 
into account.'** Burgeoning enrollments and lucrative private sector 





155 R. LESTER, supra note 90, at 183. 

156 Marshall v. Georgia Southwestern College, 489 F. Supp. 1322 (M.D. Ga. 1980), ap- 
peal docketed, No. 84-8219 (11th Cir. Mar. 14, 1984). 

157 Id. at 1326-28. 

158 Td. at 1330. 

159 Td. 

160 The absence of bargaining does not necessarily belie the effect of market forces. 
It may reflect the tactic of making one’s best offer first. A single offer to any person does 
not foreclose market forces having an affect on the size of the one-shot offers made within 
each discipline. 

‘61 Required knowledge of accounting and financial matters for a position was relied 
upon to show that the jobs were not ‘‘substantially equal’’ within the meaning of the Equal 
Pay Act in Orahood v. Board of Trustees, 645 F.2d 651, 655 (8th Cir. 1981). 

162 Laffey v. Northwest Airlines, Inc., 567 F.2d 429, 451 (D.C. Cir. 1976), cert. denied, 
434 U.S. 1086 (1978); Brennan v. Prince William Hosp. Corp., 503 F.2d 282, 286 (4th Cir. 
1974), cert. denied, 420 U.S. 972 (1975); Brennan v. City Stores, Inc., 479 F.2d 235, 241 
n.12 (5th Cir. 1973) (Equal Pay Act cases). 

163 Fisher v. Dillard Univ., 499 F. Supp. 525, 535-36 (E.D. La. 1980) (Title VII action 
by lower-paid white female). 

164 Lamphere, 685 F.2d at 750 (‘‘faculty members in the sciences are generally paid 
more than those in the humanities due to legitimate, non-discriminatory market factors’’); 
accord, Wilkins, 654 F.2d at 402; Sobel v. Yeshiva Univ., 566 F. Supp. 1166, 1178-79 (S.D.N.Y. 
1983); Michigan State Univ. Faculty Ass’n v. Michigan State Univ., 93 F.R.D. 54, 60 (W.D. 
Mich. 1981) (a study offered to show salary discrimination against female faculty was re- 
jected for ignoring ‘‘important factors like the relevant labor market . . . .’’); Keyes, 15 Fair 
Empl. Prac. Cas. (BNA) at 919; Memphis State Univ., No. C-75-54, slip op. at 10; see Winkes 
v. Brown Univ., 32 Fair Empl. Prac. Cas. (BNA) 1041, 1047 (D.R.I. 1981) (‘‘If there are few 
potential educators available and those who are available are also being sought by the private 
sector, then the salary necessary to obtain a teacher’s services may be higher than usual 
comparable teaching salary.’’ (citing Green, An Application of the Equal Pay Act to Higher 
Education, 8 J. CoLtL. & U. L. 203, 215 (1980-81))). 
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markets in accounting, computer science, and engineering, for example, 
require universities to pay higher salaries in high-demand disciplines.'*® 
In the sixties and seventies, high demand was observed to be accom- 
modated indirectly by more rapid promotion through the ranks, for ex- 
ample, in engineering.'®* In the eighties, accommodation is more ‘‘up- 
front,’’ as universities break with common pay scales by rank and single 
out teachers in high demand fields for multiple-step salary increases. 1®7 

The consequence of those more sophisticated market forces for sex- 
ual disparity in pay becomes clear when one notes that women dispropor- 
tionately take their doctorates in lower-paying disciplines.'** Women in 
1980 received fewer than 7% of the doctorates in business, computer 
science, and engineering,'*® the undergraduate fields with the highest star- 
ting salaries the following year.'7° However, women received 43% of the 
doctorates in foreign languages, letters, and fine arts,!71 the undergraduate 
fields with the lowest starting salaries the following year.'72 An analysis 
by discipline is critical to the defense of broadly-cast claims of denial of 
equal pay. That analysis can properly be used under the Equal Pay Act 
either to impugn a showing of equal skill or to engage the ‘‘any factor 
other than sex’’ exemption. 


B. Title VII 


Protection against salary discrimination under Title VII is much more 
expansive than under the Equal Pay Act.!73 Although the four statutory 
exemptions of the Equal Pay Act are incorporated into Title VII, the 
elements required to establish a prima facie case are not.'74 Title VII does 
not require that the allegedly better paid member of the opposite sex be 
in the same establishment, as does the Equal Pay Act.'75 Indeed, proof 
of a member of the opposite sex in the same job is not always required 





165 Hansen, supra note 11, at 8. 

166 Astin & Bayer, supra note 119, at 112. 

‘67 Colleges Paying More to Teachers in Demand, N.Y. Times, Dec. 13, 1982, at 10, 
col. 1. 

168 Astin, Career Profiles of Women Doctorates in ACADEMIC WOMEN ON THE Move 139, 
at 152 (A. Rossi & A. Calderwood ed. 1973) (‘‘Women . . . constitute a very small proportion 
of physical scientists, who have the best paid careers, and a disproportionately large number 
of those in humanities and the arts, which are the lowest paid fields.’’). Johnson & Stafford, 
supra note 27, at 209-10 (‘‘Women tend to be in fields where salaries are lower.’’). 

NATIONAL CENTER FOR EDUCATIONAL STATISTICS, supra note 10 at 117-21, Table 108. 
Hansen, supra note 11, at 9. 
NATIONAL CENTER FOR EDUCATION STATISTICS, supra note 10. 
Hansen, supra note 11, at 9. 
3 County of Washington v. Gunther, 452 U.S. 161, 170 (1981). See generally Lindsay 
& Shanor, County of Washington v. Gunther: Economic and Legal Considerations for Resolving 
Sex-Based Wage Discrimination Cases, 1 Sup. Cr. Econ. REv. 185 (1982). 
174 Gunther, 452 U.S. at 170-71. 


175 Bartlett v. Berlitz School, 698 F.2d 1003, 1007 (9th Cir.), cert. denied, 104 S.Ct. 
277 (1983). 
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under Title VII.176 In contrast to the Equal Pay Act, Title VII would be 
violated if the wages of women for whom there were no male counter- 
parts were ‘‘depressed because of intentional sex discrimination.’’!”7”7 Under 
Title VII, a female professor could state a claim that but for her gender, 
she would be paid as much as the best-paid of her male counterparts rather 
than merely the average, as under the Equal Pay Act.!7* A female pro- 
fessor who was required to teach a heavier caseload than males receiving 
the same salary could state a claim under Title VII, but not under the 
Equal Pay Act.179 

A problem which courts face in faculty pay cases under Title VII is 
that discrimination brought before them is normally not blatant. ‘‘Ques- 
tions of . . . compensation in the academic world are rarely . . . straight- 
forward ... .’’18° In the absence of some rationalizing device, these ques- 
tions can be impenetrably complex. 


Since Title VII is not limited to claims of denial of equal pay for equal 
work, pay comparison may be made among large numbers of faculty in 
various departments. This more broadly-cast comparison necessitates the 
identification of control variables to assure that faculty members whose 
salaries are being compared are, in fact, comparable. Faculty members 
differ in a number of attributes. Consequently, several variables must be 
controlled for by use of a multivariate analysis. 

Simple two-factor or bivariate analysis cannot adequately deal with 
decisions under as complex a salary structure as usually governs faculty 
pay. Appellate courts, which have been faced with a succession of two- 
factor or ‘‘bivariate’’ analyses (e.g., pay and age, or seniority, or degree, 
etc.) that have characterized females as disadvantaged without attempt- 
ing to hold other factors constant, have called for ‘‘multivariate’’ or regres- 
sion analysis as probably the only device with which to evaluate such 
a welter of data.1*1 Assuming that those factors that best explain salary 





176 Gunther, 452 U.S. at 178-79. 

177 Id. at 166. See AFSCME v. State of Wash., 33 Fair Empl. Prac. Cas. (BNA) 808 
(W.D. Wash. 1983). (State’s failure to accord equal pay for jobs, that it classified as being 
of comparable worth, preponderantly held by females, constituted a violation of Title VII.) 

178 Hein, 718 F.2d at 916 n.5. 

179 Berry v. Board of Supervisors, La. State Univ., 715 F.2d 971, 978-79 & n. 10 (5th 
Cir. 1983). 

180 Clark v. Atlanta Univ., Inc., 15 Fair Empl. Prac. Cas. (BNA) 1138, 1140 (N.D. Ga. 
1976), aff'd without opinion, 548 F.2d 353 (5th Cir. 1977). 

181 Coble, 682 F.2d at 403. Cf. Gunther, 452 U.S. at 181 (recognizes but does not 
necessarily accept that a suit may ‘‘require a court . . . to attempt by statistical technique 
or other methods to quantify the effect of sex discrimination on the wage rates,”’ citing Fisher, 
Multiple Regression in Legal Proceedings, 80 CoLum. L. REv. 702, 721-25 (1980)). 

In contrast, authority for disregarding regression analysis is to be found in Stastny v. 
Southern Bell Tel. & Tel. Co., 458 F. Supp. 314, 323 (W.D.N.C. 1978), modified, 628 F.2d 
267 (1980). (‘‘Regression analysis begins with the assumption that certain independent 
variables in fact determine the outcome of decisions to raise pay and promote. Such assump- 
tions are intellectually questionable and not grounded upon any solid evidence.’’) 
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differences are readily quantifiable,'*? regression analysis can be a useful 
device. (As the case law has developed, the utility of regression analysis 
is clearer under Title VII than under the Equal Pay Act.)'*? Fortunately, 
for those who may have to litigate with that device, there have been a 
number of regression analyses run on college and university faculties both 
in and out of the context of litigation. '*4 

When EEOC assumed the enforcement of the Equal Pay Act in July 
1979, it endorsed and sent to the newly formed equal pay units in its 
district and area offices a regression model published by the American 
Association of University Professors (AAUP),'*5 which was based on 
degree, years of potential (as opposed to actual) experience, and depart- 
ment, but excluded rank, actual experience, and, implicitly, discipline 
(to the extent that discipline is more exact than department). 1° 





An intermediate, cautionary view is offered in D. TREIMAN & H. HARTMAN, WOMEN, WorK, 
AND WaGES: EQUAL PAY FOR JOBS OF EQUAL VALUE 19 (1981): 

[T]o interpret as discrimination all earnings differences between groups that are 
not accounted for by the variables explicitly studied (that is, the ‘‘residual dif- 
ference’’) requires two very strong assumptions. The first assumption is that all 
relevant factors are measured: ‘‘all relevant factors’’ includes all factors that underlie 
differences in productivity and that are distinct from all other factors. The second 
assumption is that all factors are measured without error. In practice, however, 
these assumptions are virtually never satisfied; at best, there is no way of being 
certain to what extent they are satisfied. Hence, there is always a degree of doubt 
as to the validity of the empirical findings regarding discrimination. 


182 See Agarwal, 16 Empl. Prac. Dec. (CCH) €8301, at 5573 (thoughtful discussion of 
practical preconditions that must be met for a regression study to be useful). Whether the 
most important factors in academia can be quantified is strenuously questioned. E.g., R. 
LESTER, supra note 90, at 122-23. (Satisfactory methods have not been found for quantifying 
excellence in teaching, administration, and research. Reliance on nonperformance 
characteristics will tend to exaggerate estimates of sex discrimination.) 

183 In the case of sexually unequal pay which is not alleged to be intentional, the ques- 
tion under Title VII is whether the discrepancy is significant, thus supporting an inference 
of discrimination. If there is a discrepancy which is not significant, i.e., is within the range 
of chance variation, recovery will not be ordered under Title VII. Unfortunately, an early 
Equal Pay Act decision, Hodgson v. American Bank of Commerce, 447 F.2d 416, 420 (5th 
Cir. 1971), which antedates the judicial use of these quantitative devices, holds that any 
difference in pay will suffice as a basis for recovery under that Act. That is a question of 
arithmetic. The answer provided by a regression analysis is statistical, not arithmetical. Regres- 
sion analysis does a good job of indicating the probability that women as a group are suffer- 
ing a significant discrepancy in pay. However, the likely non-zero figure it produces is not 
an arithmetical calculation of what an identifiable individual would need to receive in order 
to satisfy the Equal Pay Act. This makes large pay disparity cases pleaded jointly under 
Title VII and the Equal Pay Act problematic to defend. 

184 See, e.g., T. PEZZULLO & B. BRITTINGHAM, SALARY Equity: DETECTING SEX BIAS IN SALARIES 
AMONG COLLEGE AND UNIVERSITY Proressors (1979) (collecting studies). 

185 E. Scott, HIGHER EDUCATION SALARY EVALUATION Kir (n.d.). 

186 For example, in Georgia Southwestern College, 489 F. Supp. 1322, the shorthand, 
computer science, and accounting professors, although in different disciplines, were all in 
the department of business administration. 
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The following nongender variables have been shown by published 
studies to be best predictors of salary: rank, discipline, marital status, 
degree, prestige of the conferring institution, years of experience, age, 
publications, and involvement in teaching, administration, or research. 

Academic rank has repeatedly been found to be the most powerful 
factor in salary differences.'*” Consequently, the refusal of the regression 
model recommended by EEOC to take rank into account?** raises reserva- 
tions about the adequacy of that model and may reflect antipathy on 
EEOC’s part toward reliance on academic rank.'*° The significance of 
discipline in explaining salary disparities has already been noted.'%° 

Marital status is the most controversial of the explanatory variables.'% 
It is frequently seized upon by economists who tend to see discrimination 
as a refusal to give common rewards to equivalent productivity. ‘9? If male 
and female productivity were not equivalent, differences in average reward 
would not signal discrimination.'%? Post-doctoral enhancement of produc- 
tivity is achieved primarily through on-the-job investment in human capital 
and the maintenance of mobility’** in what is essentially a national labor 
market.1°5 Commentators have confidently supposed marriage to have op- 
posite effects on the careers of male and female academics, advancing 





187 Astin & Bayer, supra note 119, at 108; Astin & Bayer, Sex Discrimination in Academe; 
in ACADEMIC WOMEN ON THE MOVE 333, 343 (A. Rossi & A. Calderwood ed. 1973); Bayer 
& Astin, supra note 119, at 799; Johnson & Stafford, supra note 22, at 896 n.19. 

188 SCOTT, supra note 185, at 9 (‘‘[RJank cannot be used as a predictor variable when 
studying salary inequalities.’’). 

189 For example, in Sobel, 566 F. Supp. at 1175 n.29, the EEOC initially elected not 
to include variables for rank or time in rank in its study analyzing salary differences by 
sex. Cf. Cleveland State Univ., 28 Fair Empl. Prac. Cas. (BNA) at 1794 (EEOC was unsuc- 
cessful in attacking the lesser -pay given a lower ranked female without a doctorate.). 

199 See supra text accompanying notes 164-172. 

181 One particularly thoughtful critic points out that the use of a marital status variable 
‘‘could conceal discrimination if managers rewarded marriage for men and not for women, 
mistakenly assuming that married men are more productive than married women, or believ- 
ing that married men ‘deserve’ greater earnings because they provide the sole or principal 
support for a family.’’ He cites a published study reporting that a principal cause of sexual 
disparity in wages in a large metropolitan publishing firm was the managers’ belief that 
married men deserved higher earnings than married women. He accordingly suggests that 
attachment to the workforce be tested for directly with variables such as absences or gaps 
in service. Finkelstein, The Judicial Reception of Multiple Regression Studies in Race and 
Sex Discrimination Cases, 80 CoLum. L. REv. 737, 740 (1980). 

192 Gwartney, Asher, Haworth & Haworth, Statistics, the Law and Title VII: An 
Economist’s View, 54 NOTRE DAME LAw. 633, 637 (1979) [hereinafter cited as Gwartney]. 

193 See generally G. BECKER, ECONOMICS OF DiSCRIMINATION (2d ed. 1971). 

194 Niemi, Geographical Immobility and Labor Force Mobility: A Study of Female 
Unemployment in SEx, DISCRIMINATION AND THE DIVISION OF LABOR 61, 67 (C. Lloyd ed. 1975) 
(training and migration are forms of human capital investment); Farber, The Earnings and 
Promotion of Women Faculty: Comment, 67 Am. Econ. REv. 199, 201 (1977) (work experience 
and job mobility are forms of human capital). 

195 Marwell, Rosenfeld & Spilerman, supra note 98, at 1226. (‘‘Since academia is essen- 
tially a national labor market in specialized positions, one must take advantage of strategic 
opportunities and make job shifts when and where they appear.’’) 
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men professionally and retarding women’s progress.'** Given the time 
which many married female academics put into child care and 
housekeeping, '*? women have on average been found less likely to be in- 
volved in academic work for over forty hours a week or on a year-round 
as opposed to a nine-month basis.'** Married women are almost twice 
as likely as single women to move back and forth between academic and 
non-academic positions, suggesting that marriage and family respon- 
sibilities may cause career disruptions and require more frequent job 
changes.'9? One would consequently anticipate some obsolescence of job 
skills.2°° Marital status analysis suggests a number of empirical measures 
that could be tested for anticipated differences. Untested, it is but a 
stereotype, lacking in probative value. The career and earnings profiles 
of single women more closely resemble that of men than of married 
women.?°! That may explain why studies that have not taken marital status 
into account have shown a ten to fifteen percent disparity in women’s 
and men’s earnings after other factors were controlled.2°2 


Returning to less controverted variables, the possession of a Ph.D. 
has been upheld as a criterion upon which colleges and universities can 
rely,2°? notwithstanding its adverse impact on women.?° Consideration 
of the prestige of the conferring institution seems unobjectionable. The 
percentage of women who received their doctorates from the top institu- 


tions is roughly equivalent to or higher than the proportion of male doc- 
torates similarly trained.?°5 





196 *‘II}t is sometimes argued that marriage reduces the productivity of women but in- 
creased that of men because married women adjust their work lives to accommodate their 
family obligations, while married men are motivated by their family responsibilities to in- 
crease their earning power; marital status is therefore often included as an explanatory 
variable.’ D. TREIMAN & H. HARTMAN, supra note 181, at 18 n.3 (1981). Accord R. LESTER, 
supra note 90, at 324 (quoting Sowell, Affirmative Action Reconsidered, Was It Necessary 
in Academia?, 27 AM. ENTERPRISE INST. EVALUATIVE STUD. 25 (Dec. 1975)). 

However, a leading study shows marriage actually to aid the career of both male and 
female faculty although the relationship is stronger for men. J. COLE, supra note 27, at 251-52. 

197 H. AsTIN, THE WOMAN DOCTORATE IN AMERICA 95 (1969) (The woman doctorate was 
estimated to spend 28 hours a week in household and childcare activities). 

198 Johnson & Stafford, supra note 27, at 208. 

199 Morlock, Discipline Variation in the Status of Academic Women in ACADEMIC WOMEN 
ON THE MOVE 255, 263 (A. Rossi & A. Calderwood ed. 1973). 

200 Johnson & Stafford, supra note 27, at 202. 

20 Lester, Labor Market Discrimination and Individualized Pay: The Complicated Case 
of University Faculty, in EQUAL RIGHTS AND INDUSTRIAL RELATIONS 197, 211-12 (J. Hausman 
ed. 1977). 

202 Johnson & Stafford, The Earnings and Promotion of Women Faculty: Reply, 67 AM. 
Econ. Rev. 214 (1977); Gordon, Morton & Braden, Faculty Salaries: Is There Discrimination 
by Sex, Race and Discipline?, 64 Am. Econ. Rev. 419, 423 (1974). 

203 See supra note 112. 

204 Td. 

205 Astin, supra note 168, at 145; NATIONAL ACADEMY OF SCIENCES, CLIMBING THE ACADEMIC 
LADDER: DocTORAL WOMEN SCIENTISTS IN ACADEME 29 (1979). 
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Years of experience and age need no theoretical justification. However, 
the latter is a poor proxy for the former in sex discrimination cases. The 
use of age as a proxy for experience severely overstates the prior experience 
of women as compared to men and consequently overstates apparent 
discrimination.?°* This is a particular problem in academe, because women 
on the average earn their doctorates four to five years later than men.?°” 

Publications contribute ultimately to the spread of human knowledge 
and proximately to the reknown of one’s institution, department and one’s 
competitive standing within it. Recurringly, the studies indicate that 
women publish significantly less than men, even after types of educa- 
tional institution and location are controlled.?% 

Among the tasks academics pursue in higher education, administra- 
tion tends to be better paid than research, and research better paid than 
teaching.2°° Women are more likely to be in teaching than in either ad- 
ministration or research.?1° The lower female participation rate in pub- 
lished research and administration is consistent with the feminist criti- 
que of sexual differences in income in terms of ‘‘men’s greater access to 
on-the-job training and to jobs with authority over others.’’?11 A provocative 
explanation for the lower female participation rates in research and ad- 
ministration is the disinclination of senior (overwhelmingly male) faculty 
to affirm, collaborate with, and advocate junior female faculty as readily 
as they do junior male faculty.2:2 Unfortunately, this hypothesis does not 
readily lend itself to quantitative demonstration. 

The more significant predictive variables having been explained, some 
attention needs to be given to handling the data gathered on these variables 
and in quantifying or justifying the variables used. Data reflecting events 
before the relevant statute’s effective date, or prior to the applicable limita- 
tions period, ought, logically, to be separated from activity in the poten- 
tial liability period as to which a judgment has to be made.?"3 A hiring 





206 Vuyanich, 505 F. Supp. at 315. 

207 H. ASTIN, supra note 197, at 19. 

208 Astin, supra note 168, at 154; Astin & Bayer, supra note 119, at 103; Bayer, College 
and University Faculty: A Statistical Description, 5 AM. CoUNCIL oF Epuc. RESEARCH REP. 
15 (1970). A recent study shows that this holds true even after marital status and location 
are controlled. J. CoLE, supra note 27, at 65-68. 

209 Astin, supra note 168, at 152. 

210 Td. 

211 See, e.g., Daphne Greenwood, Remarks before the Allied Soc. Sci. Ass’n (as reported 
at 115 Lab. Rel. Rep. (BNA) 45-46 (1984)). 

212 HALL & SANDLER, ACADEMIC MENTORING FOR WOMEN STUDENTS AND FACULTY: A NEW 
Look AT AN OLD Way To Get AHEAD (The Project on the Status and Education of Women, 
Association of American Colleges) (1983). 

213 Thus, in Dickerson v. United States Steel Corp., 439 F. Supp. 55, 79 n.25 (E.D. 
Pa. 1977), vacated, 616 F.2d 698 (3d Cir. 1980), a case that was in trial when the Supreme 
Court rendered its decision in United Air Lines, Inc., 431 U.S. 553, the trial judge struck 
regression analyses based in large part on time-barred data on the grounds ‘“‘that inclusion 
of the earlier data would so severely influence the regression curves’ shapes as to render 
the analyses irrelevant.’’ Accord Sobel, 566 F. Supp. at 1182-83. 
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study ought similarly to exclude those hired prior to the beginning of the 
relevant period. A promotion study could peg everyone’s rank and years 
in rank immediately prior to the beginning of the relevant period. Salary 
increases have been looked to rather than annual salary data for those hired 
prior to 1972 in order to factor out the effect of initial salary decisions 
which were made before Title VII became applicable to higher education.?"* 

To get samples of adequate size,?'5 it may well be necessary to merge 
disciplines. If that is done, there should be an appropriate identification 
of subjects by discipline and, in the case of hiring or salaries, appropriate 
weighting of availability estimates and compensation levels by discipline. 

Particular attention needs to be given to counting years of actual, as 
opposed to potential, experience. The regression model commended by 
EEOC uses years of potential experience (elapsed years, post-degree). That 
has a bias toward finding discrimination against females.?** 

What must be shown to impugn or justify reliance on academic rank 
as an explanatory variable in predicting salary is an issue both sides will 
wish to brief in all but the most extreme cases. The most extreme cases 
are ones in which women have been found to have been discriminated 
against in achieving the rank upon which defendant would rely. Courts 
that have found evidence of discrimination against females in hiring or 
promotion have rejected defendants’ salary regression analyses relying 
on rank.?'7 If there is discrimination in hiring or promotion, academic 
rank serves to reflect rather than to explain away discrimination.?** 

There is no judicial support for the view of the EEOC-endorsed regres- 
sion kit that rank can never be relied upon in defense of salary disparities. 





214 Melani, 561 F. Supp. at 782. 

215 ‘(There is considerable authority for the rule that statistical deviations, based on 
samples of 30 or below, are unreliable.’’ EEOC v. Federal Reserve Bank, 698 F.2d 633, 650 
n.23 (4th Cir. 1983). 

216 ‘*Potential experience is a reasonable proxy for actual experience in the case of males 
since males on average exhibit a strong attachment to the labor force. However, potential 
experience overstates the actual years of work experience of females to the extent that many 
female workers have left the labor force for some period in the past due to their household 
and childbearing activities . . . ..’ Oaxaca, Male-Female Wage Differentials in Urban Labor 
Markets, 14 Int’L. Econ. REv. 693, 697-98 (1973). A study of women doctorates in economics, 
for example, showed that women were twenty times more likely than men to have had a 
six-month or more gap in their post-Ph.D. work history. Regan, Two Supply Curves for 
Economists? Implications of Mobility and Career Attachment of Women, 1979 PRoc. OF AM. 
Econ. Ass’N. 100, 104 (1979). The empirical evidence is that the strength of the apparent 
association between being male and getting promoted may be much reduced by eliminating 
those with career interruptions from the comparison. J. CoLE, supra note 27, at 73-74. 


217 Craik, 34 Fair Empl. Prac. Cas. (BNA) at 660; Melani, 561 F. Supp. at 783; Mecklen- 
burg, 13 Empl. Prac. Dec. (CCH) 411,438, at 6496. 

218 Paxton, 688 F.2d at 565 n.20. Cf. Bayer & Astin, supra note 119, at 799 (‘‘Sex dif- 
ferences in salary are significant and appear to be due in part to differences in rates of pro- 
motion in rank.’’). Cf. J. CoLE, supra note 27, at 285 (‘‘holding academic rank constant ac- 
tually underestimates the effect of sex status on salaries, because it fails to allow for the 
possibility that women are discriminated against in terms of rank.’’). 
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(In view of the difference between sexes in distribution by rank, to ignore 
rank would more than double salary disparity.)?*° There are decisions and 
scholarly comment upon which plaintiffs can draw that conclude that 
defendant must show nondiscrimination with respect to a variable sub- 
ject to its control before that variable can be used to explain the disparity.?2° 
The majority view, though, clearly seems to be that, if not affirmatively 
impugned by plaintiff, academic rank is presumptively explanatory of 
salary and ought to be included in regression analyses.22! Absent evidence 
of discrimination in hiring or promotion, courts have rejected regression 
studies which omit job rank and suggest that all positions are 
interchangeable.222 

In handling data on degrees, it will probably suffice to record in a 
‘dummy variable’ whether each faculty member holds the terminal degree 
for that discipline. As to the prestige of the conferring institution, one 
could consult the periodically published rankings of the top institutions 
in each field.223 Journal publications tend to be handled quantitatively, 
although one could introduce a qualitative control by counting only jour- 
nals which have referees select articles for publication. An even more 
sophisticated qualitative measure would be to rely on citation counts of 
how often a professor’s writings are cited by others in that field.?24 





219 A privately based 1974 study of salary differences for nearly 210,000 faculty showed 
that for all ranks combined, the median salary of female faculty was 82.5% of the median 
salary for male faculty. However, among full professors, the salaries of females were 90% 
as much as those of males; among associate and assistant professors, 94%; and among in- 
structors and lecturers, 95% . NATIONAL EDUCATION ASSOCIATION, SALARIES PAID AND SALARY- 
RELATED PRACTICES IN HIGHER EDUCATION, 1971, at 11 (Research Rep. 1972-R5). A governmen- 
tal study in 1982 of salary differences among nearly 384,000 faculty showed that for all 
ranks combined the average salary of female faculty was 82% of that for males. However, 
taken by ranks, female full professors averaged 90% of the salaries of their male counter- 
parts. Among associate and assistant professors, the figure was 95%. Among instructors, 
it was 96%. See supra note 10. 

220 Valentino, 674 F.2d at 73 n.30 (‘‘Absent clear affirmative evidence that promotions 
were made in accordance with neutral, objective standards consistently applied, there is 
no assurance that level or rank is an appropriate explanatory variable, untainted by discrimina- 
tion.’’). See Finkelstein, supra note 191, at 742; Gwartney, supra note 192, at 656 n.66. 
(The payoff for impugning reliance on rank in academia is sizeable. Women lecturers, who 
nationally averaged $16,168 in 1980-81, could, in the absence of rank, be compared with 
male professors, who averaged $31,082.) 

221 Wilkins, 654 F.2d at 402; Presseisen, 442 F. Supp. at 614; Keyes, 15 Fair Empl. 
Prac. Cas. (BNA) at 926. 

222 Agarwal, 16 Empl. Prac. Dec. (CCH) € 8301, at 5581; St. Marie v. Eastern R. Ass’n, 
650 F.2d 395, 400-01 (2d Cir. 1981); Sobel, 566 F. Supp. at 1180; Vuyanich, 505 F. Supp. 
at 280; Keely v. Westinghouse Elec. Corp., 404 F. Supp. 573, 578 (E.D. Mo. 1975). 

223 The most recent rankings, published by the Conference Board of Associated Research 
Councils, appeared in the N.Y. Times, Jan. 17, 1983, at 9, col. 1. For earlier graduates, 
one could rely on Roose’s and Anderson’s 1970 study published by the American Council 
on Education. K. Roose & C. ANDERSON, A RATING OF GRADUATE PROGRAMS (1973). For a discus- 
sion of the use of ‘‘quality of degree’’ variables, see Melani, 561 F. Supp. at 774 n.10. 

224 For references to the use of citation counts as a measure of the quality of research, 
see J. COLE, supra note 27, at 16 n.35. 
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The most interesting decisions for purposes of illustrating the tactics 
of explanatory variables in faculty litigation are two decisions recently 
rendered by the United States Federal District Court for the Southern 
District of New York: Melani v. Board of Higher Education225 and Sobel 
v. Yeshiva University.??° Starkly contrasting judicial approaches as to the 
consequence of differences in field, performance measures, or rank caused 
the decision in Melani to go for the plaintiffs and the decision in Sobel 
to go for the defendant. 

In Melani, class action plaintiffs succeeded in posing their Title VII 
claim of sexual disparity in pay on a university-wide basis, thus compar- 
ing, inter alia, female fine arts teachers and male engineers for an initial 
average annual salary disparity by sex and without regard to rank of 
$3,530.22? That raised the prospect of class claimants in every department, 
not just in those departments in which significant differences existed. 
Then, by means of regression analysis with explanatory variables for age, 
degree, years since degree, and years of CUNY experience, they avoided 
fatal reliance on a bivariate analysis, anticipated some of the productivity- 
related variables upon which defendant would seek to rely, and achieved 
a to-be-anticipated reduction in average annual salary disparity to a still 
significant $1,800.22* Plaintiffs were able to avoid using performance- 
related categories such as prior teaching experience or publications on 
the strength of their empirically unsupported argument that those variables 
were adequately accounted for by the variables for age, degrees, and years 
between degrees.?29 

Plaintiffs’ success in avoiding performance-related variables such as 
prior publications and teaching experience probably resulted in misspeci- 
fying as sex discrimination salary differences that would otherwise have 
been attributed to the omitted performance-related variables.23° By using 
age and potential, rather than actual experience, plaintiffs relied upon 
proxies which are recognized to overstate the experience of females, thus 
exaggerating the effect of sex discrimination.?3' Plaintiffs’ multi-year 
cumulative study of the sexual distribution of those hired by rank, without 
regard to the field in which the appointment occurred, evidenced signifi- 





561 F. Supp. 769. 
566 F. Supp. 1166. 
Melani, 561 F. Supp. at. 773. 
Id. at 774. (The $1800 was reduced to $1600 when only those hired since the Act’s 
coverage were considered.) 
229 Id. at 777. 
230 See R. LESTER, supra note 90. 
231 Vuyanich, 505 F. Supp. at 315 (sex bias implicit in use of age as a proxy for ex- 
perience); Michigan State Univ., 93 F.R.D. at 60 (a study offered to show discrimination 
against females was rejected for relying upon age rather than actual years of teaching ex- 


perience); see supra note 216 (sex bias implicit in using potential as opposed to actual 
experience). 
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cant underplacement of females.232 On the strength of that study, the judge 
refused to allow defendant to rely on rank, which is ordinarily the most 
powerful of the explanatory variables. 

Puzzlingly, the defendant’s expert witness testified that because of 
the large number of departments, reliance upon discipline did not 
significantly aid in explaining observed differences.233 Also, defendant 
chose to present the sexually differing investments in human capital that 
are generally occasioned by marital status, not as empirically measured 
disparities of the specific population in question, but as views about 
women in general. The court held defendant’s stereotypes to have no pro- 
bative value. 

By contrast, the court in Sobel cited the failure of plaintiffs’ model 
to analyze salaries by department or discipline as a critical defect. The 
court found that the higher proportion of females who had elected lower- 
paying specialties was a source of distortion which the plaintiffs did not 
adequately explain.234 The court in Sobel also emphasized the importance 
of accounting for differences in post-hire productivity, crediting the defen- 
dant’s contention that a failure to do so would overstate apparent sex 
discrimination.?*5 Notwithstanding plaintiffs’ objection that rank was in- 
fluenced by the same factors that influenced salary and was therefore not 
an independent variable, the court settled upon rank as the only available 
variable that captured such important, but difficult-to-quantify elements 
of post-hiring productivity as clinical expertise or the quality of teaching 
or research.236 Where the plaintiffs did not show (and indeed had drop- 
ped the claim) that defendant discriminated sexually in granting rank,?3” 





232 It is not clear that plaintiff avoided confounding sex differences in availability by 
discipline with discrimination in selection. Further, the decision does not show that higher 
ranked openings (characteristic of expanding departments) were distributed by discipline 
in the same proportions as female applicants. Nationally, the fields which enjoyed the greatest 
growth during the 1970s were fields such as engineering, computer science, and business, 
fields in which women received only a small portion of the terminal degrees awarded. 

Moreover, one cannot tell from the decision in Melani whether recent Ph.D.’s (who 
would tend to be more heavily female) were included in the pool for comparing appoint- 
ments to the more senior ranks of full and associate professor. Cf., Wilkins, 654 F.2d at 
396-97 (Persons who have recently received their Ph.D.’s generally are ineligible for posi- 
tions as associate or full professor). 

Finally, the rapid increase in female doctorates may—through multi-year cumulation— 
offer a misleadingly high indication of what female availability was throughout the period. 

233 Defendant’s expert did not elect prior to trial to reduce hundreds of departments 
to a smaller number of broader fields. 561 F. Supp. at 779. Hundreds of small departments, 
separately introduced as explanatory variables, weaken the power of the statistical test 
employed to detect significance. Defendant has since sought to introduce just such a post- 
trial study of a reduced number of fields to show that when market forces are considered, 
there is no sexually significant salary difference in more than 90% of those fields. 

234 Sobel, 566 F. Supp. at 1178-79. 


235 Id. at 1180. Inclusion of productivity variable reduced years in which there was 
a significant discrepancy from five out of six to one out of six. 

236 Id. 

237 Id. 
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the court faulted plaintiffs’ failure to include rank as an explanatory 
variable.23* Plaintiffs’ omission of any control for variations in field or 
productivity (rank) led the court to find that plaintiffs’ presentation was 
so foreseeably biased as not to satisfy their burden of proof.23* The Sobel 
court also faulted plaintiffs’ studies, probably unnecessarily, for the in- 
stability of the signs of the coefficients of their redundantly defined 
variables.24° As is developed more fully in Part XI, that technical prob- 
lem, known as multicollinearity, does not bias the coefficient of the depen- 
dent variable. 

If the Sobel and Melani cases were consolidated on appeal, the Sec- 
ond Circuit Court of Appeals would have a superb opportunity to furnish 
guidance on when discipline, productivity, or rank may be relied upon 
in defending sexual pay disparities in academe. 


VIII. PROMOTIONS 


Apprehensions of sex discrimination in promotion are not allayed by 
the national composition of faculty ranks: 


Male Female 
Professors 90% 10% 
Associate Professors 80% 20% 
Assistant Professors 65% 35% 
Instructors 48% 52%?41 


The disproportionate number of men in higher academic ranks alone 
will not make out a prima facie case.?4? ‘The statistics, though striking 
on first reading, may simply reflect an absence of qualified female ap- 
plicants, rather than pervasive sex discrimination.’’243 The plaintiff’s task 
thus becomes one of developing more imaginative and nonmechanical 
applications of statistics, hopefully foreclosing the ‘‘lack of qualified 
females’’ defense. In institutions where the sexual disparities are con- 
siderably more pronounced than is the national 320,000 plus sample above, 
plaintiffs may borrow one of defendant’s techniques and compare the sex- 





238 Id. at 1181. 

239 Id. at 1182. 

240 Td. at 1181. 

241 NATIONAL CENTER FOR EDUCATIONAL STATISTICS, supra, note 10. 

242 This contrasts starkly with the success which female plaintiffs have had in blue- 
collar contexts in establishing a prima facie case by contrasting the composition of higher 
and lower level jobs. See cases collected in B. SCHLEI & P. GROSSMAN, EMPLOYMENT DISCRIMINA- 
TION LAW 1359 n.268 (2d ed. 1983). 

243 Lamphere, 685 F.2d at 750; accord Michigan State Univ., 93 F.R.D. at 60 (‘‘Plain- 
tiff’s statistics are at least as consistent with women having only recently entered the. . . 
tenure stream in significant numbers as they are with . . . discrimination.’’); EEOC v. Tufts 
Inst. of Learning, 421 F. Supp. 152, 158 (D. Mass. 1975) (‘‘Seldom will mechanical applica- 
tion of statistics furnish a basis for a prima facie showing of sex biased judgments in the 
decision-making process of faculty promotions... .’’). 
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ual composition of the institution’s ranks with those of ranks nationally.?44 
Such comparisons will predictably be attacked by defendants as not pro- 
bative of actionable discrimination, because they reflect the results of many 
years of personnel decisions in the area of hiring, promotion, and ter- 
mination before Title VII became applicable to higher education.?¢5 If the 
institution does not consist of the same departments as colleges and univer- 
sities generally, defendant would be especially well advised to consider 
pressing for a discipline-by-discipline comparison, lest judgments as to 
sex discrimination confound differences in promotions attributable to 
discipline with those attributable to gender.?4¢ 

Comparisons of elapsed time to promotion at defendant institution 

within the legally relevant time frame face far fewer legal pitfalls. It is, 
of course, essential to have a common, well-defined starting point from 
which years to promotion are counted. Defendant will press for counting 
only actual as opposed to potential years of academic experience, such 
as years since receipt of terminal degree, lest the experience of females 
be overstated.247 An adjustment merely for net years may not adequately 
account for the negative influence of career interruptions in terms of the 
obsolescence of skills. In that case, the comparison may need to be based 
on those without career interruptions.?** In light of the empirical data 
that women tend to major in disciplines where promotions come more 
slowly,?4° the defendant will continue to press for an analysis by discipline, 
so that difference by disciplines will not be confounded with difference 
by sex. 

In disciplines where the difference in elapsed years by sex is still 
significant, defendant might consider eliminating fractional years or years 
in which the faculty member worked on a less than full-time basis.25° If 
that does not eliminate the significance of the discrepancy, a regression 
analysis including measured differences in human capital formation 
discussed in connection with marital status?5' could be tried to negate 
or minimize disparity. 

A third approach that plaintiffs have taken is to compare the percent- 





244 See supra note 98. Cf., Chance v. Board of Examiners, 458 F.2d 1167, 1172 (2d 
Cir. 1972) (comparison of black school principals in New York City versus other major United 
States cities). The skewed distribution of female faculty away from universities and toward 
junior colleges (15% of university faculties, 23% of four-year college faculties, and 26% 
of two-year college faculties, Astin & Bayer, supra note 119, at 103) needs to be remembered 
by litigants as they examine the type of institutions from which their opponent’s exhibits 
are drawn. 

245 Hazelwood, 433 U.S. at 309. 

246 This caution is especially pertinent to technical institutions. See supra text accom- 
panying notes 170-72. 

247 See supra note 216. 

248 J. COLE, supra note 27, at 73-74. 

249 Johnson & Stafford, supra note 27, at 245-46. 

250 in Sobel, the group analyzed was limited to full-time faculty. 566 F. Supp. at 1169. 

251 See supra text accompanying notes 191-202. 
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age of women promoted during the relevant time frame with those eligi- 
ble for promotion. Since plaintiff has the burden of showing that the subset 
of the internal workforce which she has chosen for purposes of comparison 
is eligible for promotion,?5? she will want to elicit in discovery an admit- 
tedly comprehensive list of those accomplishments required for promo- 
tion and the shortest elapsed time for a male promoted in that time frame 
with a statement of his accomplishments. Defendant will predictably 
counter on a discipline-by-discipline basis in the hope of showing that 
women were disproportionately in disciplines where fewer promotions 
occurred.253 As to those disciplines in which significant discrepancies still 
remain, a defendant might seek to rebut plaintiff’s inference by attempt- 
ing to regress the difference to statistical insignificance by an analysis 
using those differences in magnitude included in the foregoing discus- 
sion of marital status?5* as proxies for investment in human capital. 

An insightful comparison of a state university’s promotion practices 
was offered in a 1976 decision which showed the percentages of promo- 
tions by sex and degree which males and females had attained in each 
academic rank.255 That kind of comparison would not be as conclusive 
today in view of the Supreme Court’s 1977 holding that employment deci- 
sions antedating those about which the charging party could have timely 
complained of to EEOC do not provide a basis for liability.25* By withdraw- 
ing time-barred.appointments, this comparison in subsequent cases has 
been reduced to statistical insignificance.?5” 

If a prima facie case is established by any of these devices, defendant 
could respond by recourse to the regression analysis commended in Part 
VIL. If that does not suffice, individual promotions may be defended by 
showing that the claimant was not the best qualified.?5* 


IX. TENURE 


A grant of tenure is effectively a career-long assurance of 





252 See, Dyson, 417 F. Supp. at 112 (plaintiff's failure to convince the court that she 
had correctly identified those eligible for promotion under defendant’s policy and practices 
prompted the court to rule for the defendant on that issue); B. SCHLE! & P. GROSSMAN, supra 
note 242, at 1360 n.269. 

253 E.g., Astin & Bayer, supra note 119, at 112 (Both men and women are less likely 
to be promoted as fast in humanities as in other academic departments.) Women constitute 
a disproportionately large number of those in the humanities. Astin, supra note 168. 

254 One study found that about three-fifths of the disparity between male and female 
promotion rates could be removed by comparing single women rather than married women 
to men. Johnson & Stafford, supra note 22, at 897. 

One study came up with the unexpected finding that a higher proportion of single women 
doctorates reached the professional ranks than did male doctorates (married and unmar- 
ried). Astin, supra note 168. 

255 Mecklenburg, 13 Empl. Prac. Dec. (CCH) at 6495. 

256 Evans, 431 U.S. at 558. Although time-barred disparities in promotion rates cannot 
be the basis of affirmative recovery, such phenomena can impugn defendant’s reliance on 
rank as an untainted variable. See, e.g., Craik, 34 Fair Empl. Cas. (BNA) at 660. 

257 E.g., Scott, 455 F. Supp. at 1127-28. 

258 See supra note 75. 
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employment.25*° Courts have invoked the financial gravity of that deci- 
sion and the value of utmost candor in the peer review that ought to lie 
behind it as the rationale against disclosure of those deliberations?®° and 
against judicial second-guessing of the results.26’ Courts have frequently 
repeatedly the rubric: ‘‘Of all fields, which the federal courts should 
hesitate to invade and take over, education and faculty are probably the 
least suited for federal court supervision.’’?6? That deference is usually 
justified in terms of the tenure decisions involving special competence 
beyond the court’s own.?® Deference has also been justified in terms of 
(1) lacking standards to review an inevitably subjective decision,?®* (2) 
not impinging on academic freedom,?*> and (3) the specter of opening 
floodgates of litigation.?®* In Title VII litigation that deference has been 
abandoned only when the tenure denial was by the college’s administra- 
tion and contrary to the repeated recommendations of those in the 
department.?67 

The discovery of tenure deliberations pits the value of academic 
freedom against that of eliminating discrimination. However important 
academic freedom may be, it still has to be balanced against plaintiff's 
right to prepare adequately for trial.2** Thus, refusal to release tenure 
deliberations on the grounds of statutory privilege alone does not probe 
deeply enough.?®? In contrast to decisions on the merits, statistics do not 
seem to influence discovery decisions. A black faculty member denied 
tenure was allowed discovery even though twenty-three of the preceding 
twenty-four black faculty up for tenure had been awarded it.?7° 





259 Lieberman v. Gant, 630 F.2d 60, 66 (2d Cir. 1980); Labat v. Board of Higher Educ. 
of the City of N.Y., 401 F. Supp. 753, 756 (S.D.N.Y. 1975); Note, Tenure and Partnership 
as Title VII Remedies, 94 Harv. L. REv. 457, 459 (1980) (citing Huang v. College of the 
Holy Cross, 436 F. Supp. 639, 653 (D. Mass. 1977)). 

260 E.g., Keyes, 552 F.2d at 581. 

261 F.g., Lewis, 299 F. Supp. at 1359 (‘‘The judiciary is not the appropriate forum for 
decisions involving academic rank.”’’). 

262 Smith v. University of N.C., 632 F.2d 316, 345 n.26 (4th Cir. 1980); Faro v. New 
York Univ., 502 F.2d 1229, 1231-32 (2d Cir. 1974), limited, 632 F.2d 316, 345 (2d Cir. 1980); 
Melani, 31 Fair Empl. Prac. Cas. (BNA) at 641; Johnson, 435 F. Supp. at 1354. 

263 Faro, 502 F.2d at 1231; Green, 474 F.2d at 596; Cussler v. University of Md., 430 
F. Supp. 602, 606 (D. Md. 1977); Keddie v. Pennsylvania State Univ., 412 F. Supp. 1264, 
1270 (M.D. Pa. 1976). 

264 Keyes, 552 F.2d at 581; Peters, 409 F. Supp. at 868; Green, 335 F. Supp. at 250. 

265 Lieberman, 630 F.2d at 67 (citing Note, Academic Freedom and Federal Regulation 
of University Hiring, 92 Harv. L. Rev. 879 (1979)). 

266 Lieberman, 630 F.2d at 62 n.1. 

267 Kunda v. Muhlenberg College, 621 F.2d 532, 537-38 (3d Cir. 1980); Kumar v. Board 
of Trustees of the Univ. of Mass., 566 F. Supp. 1299, 1322-23 (D. Mass. 1983). However, 
a caution must be sounded lest that view impede an administration’s efforts to upgrade 
a weak department, as encountered in Cussler, 430 F. Supp. at 606. 

268 Lynn, 656 F.2d at 1347; Jepsen v. Florida Bd. of Regents, 610 F.2d 1379, 1384 (5th 
Cir. 1980); Keyes, 552 F.2d at 581. 

269F.g., McKillop v. Regents of the Univ. of Cal., 386 F. Supp. 1270, 1278-79 (N.D. 
Cal. 1975). 


270 Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982). N.Y. Times, Nov. 18, 
1982, at 6, col. 5. 
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If discovery is to be granted, the question becomes how best to ac- 
commodate the competing value of maintaining candid peer analysis. 
Three appellate courts have recently dealt with the issue?”! and reached 
different results. The Fifth Circuit found the votes and opinions of in- 
dividual faculty members to be unqualifiedly discoverable.?”2 The Second 
and Seventh Circuits found a qualified privilege to apply and directed 
that a statement of reasons be given, redacted as necessary to eliminate 
individually identifying characteristics in order to preserve the secrecy 
of individual votes.?73 If those reasons are based on materials in the in- 
stitution’s files, some further disclosure may then be required to enable 
plaintiff to attempt to prove that those reasons are pretextual.?74 

At the merits stage, it is difficult to establish a prima facie denial 
of tenure. Given the small number of tenure decisions likely to have oc- 
curred in the time frame fixed by the underlying charge, there is a limited 
prospect of establishing a statistically significant adverse impact. Recogniz- 
ing the low incidence of tenure decisions, courts have accordingly allowed 
discovery on decisions before Title VII was amended to cover higher 
education.?75 Such remote decisions provide historical background or 
demonstrate a pattern, but do not provide a basis for liability. 

Proving disparate treatment under the four-element McDonnell 
Douglas test is also problematic, both in showing oneself to be ‘‘qualified”’ 
for the position and in showing that the employer thereafter sought others 
for the vacancy. It is not enough for the tenure aspirant to show merely 
that she was qualified for contract renewal.?7 One needs at least to show 
attainments which put her in the middle of those up for tenure.?”” Tenure 
is not a vacancy for which others are thereafter sought.?7* It is an ‘‘up 
or out’’ decision on a particular individual. Some courts have adapted 
this requirement so as to allow suit if those outside plaintiff’s protected 
group were subsequently tenured.?7° Plaintiffs have sought to bolster their 
tenure claims by extensive evidence of disparities in other personnel 
actions,?®° so as to portray a pervasive practice of discrimination of which 





271 In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106 (1982); 
EEOC v. University of Notre Dame, 715 F.2d 331 (7th Cir. 1983); Gray, 692 F.2d 901. 

272 Dinnan, 661 F.2d at 430. 

273 Univ. of Notre Dame, 715 F.2d at 340; Gray, 692 F.2d at 907. 
274 Zaustinsky v. University of Cal., 96 F.R.D. 622, 624-25 (N.D. Cal. 1983) (collecting 
cases). 

275 Jepsen, 610 F.2d at 1381. 

276 Smith, 632 F.2d at 344-45; Lieberman, 630 F.2d at 64. 

277 Banerjee, 648 F.2d at 62-63. 

278 Johnson v. Michigan State Univ., 547 F. Supp. 429, 439 (W.D. Mich. 1982) (quoting 
Huang, 436 F. Supp. at 653). 

279 Powell, 580 F.2d at 1156; Kumar, 566 F. Supp. at 1322-23; Banerjee v. Board of 
Trustees of Smith College, 495 F. Supp. 1148, 1155 (D. Mass. 1980), aff'd, 648 F.2d 61 
(1st Cir.), cert. denied, 454 U.S. 1098 (1981); Lieberman v. Gant, 474 F. Supp. 848, 864 
n.15 (D. Conn. 1979), aff'd, 630 F.2d 60 (2d Cir. 1980). 

280 Lynn, 656 F.2d at 1342. 
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their tenure denial is but one manifestation. Defendants have been quick 
to counter in kind.2#! 

The defendant’s burden of rebuttal in a disparate treatment case under 
Sweeney and Burdine, only requires that the defendant articulate a 
legitimate, nondiscriminatory reason for denial of tenure. In tenure 
challenges, courts have accepted an extremely broad range of reasons.®2 
After Burdine, there is no longer any need for a special deference towards 
colleges and universities.2*3 Given the variety of reasons accepted as plausi- 
ble, the plaintiff would be tactically well-advised to seek an early, ex- 
haustive statement of the bases for her denial in order to preclude defen- 
dant’s search for plausible reasons. 

The types of comparative data to be offered in establishing the prima 
facie case are those discussed earlier in Part VIII with regard to 
promotion.?** The more sophisticated analyses and predictive variables 
explored in the discussion of salary in Part VII are also relevant to testing 
for discrimination in awarding tenure. The defendant’s desire will be to 
focus the comparison by discipline or department.285 Recommendations 
for awarding tenure originate in the department. Further, some fields are 
more heavily tenured than others.2#* Although that fact may initially be 
surprising, it need not be so when one recalls that tenure is not only 
awarded to those who have come up through the ranks, but is oftentimes 
a part of the package offered to those recruited laterally into senior 
positions. 

There is a question as to whether all grants of tenure should be com- 
pared in testing for sex discrimination. One court has relied upon a sex- 
ual comparison of tenure grants exclusive of offers upon lateral entry.2*” 





281 E.g., Carton 25 Fair Empl. Prac. Cas. (BNA) at 1123 (females hired as faculty were 
in excess of their percentage of the labor pool). 

282 See, e.g., cases collected in 111 LaB. REL. Rep. (BNA) (Analysis) 53, 55 (1982). 

283 ‘‘The order and allocation of proof outlined for disparate treatment cases seems 
adequate to balance the opposing interests of plaintiff and defendant in tenure denial cases. 
. .. It may be harder as a factual matter for the plaintiff to prove pretext in academic tenure 
cases, but there is no need in theory for the courts to defer more to a university department’s 
judgments than to supervisory judgments and managerial judgments in industrial settings.”’ 
Shanor & Shanor, Title VII and University Tenure Denial Decisions, 7 EMPL. REL. L. J. 145, 
148-49 (1981). 

284 See supra text accompanying notes 244-57. 


285 In Michigan State Univ., 93 F.R.D. at 61, and in Sandy v. Carnegie-Mellon, 15 Empl. 
Prac. Dec. (CCH) ¢ 8088 (W.D. Pa. 1976), decentralized decision-making as to promotion 
and tenure led each court not to certify a university-wide class of female faculty. See also 
Stastny v. Southern Bell Tel. & Tel. Co., 628 F.2d 267 (4th Cir. 1980) (reversal of certifica- 
tion of multi-facility class of female employees alleging discrimination in promotion or pay, 
where evidence showed unit autonomy and unit based decision-making). 

286 STANDARD EDUCATIONAL ALMANAC 213 (1981-82). (Seventy-six percent of the full-time 
faculty in the sciences had tenure but only 63% of the full-time faculty in the social sciences.) 

287 Carton, 25 Fair Empl. Prac. Cas. (BNA) at 1123. (However, there was not a statistically 
significant impact even when lateral offers were considered.) An analogous issue in the 
salary area is whether professors in endowed chairs may similarly be excluded before com- 
paring the salaries of other full professors. 
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In schools of law, medicine, and engineering, tenure is granted somewhat 
more cavalierly because faculty members have the evident and immediate 
option of leaving teaching to practice.2** Given the heavily male com- 
position of such faculties,2*® their undifferentiated inclusion in a 
university-wide study would contribute heavily to a spurious finding of 
bias against women. 

Notwithstanding the difference in the percentage of male and female 
faculty who enjoy tenure (70% percent male versus 48% percent female), 
repeated studies based on national samples which have controlled for 
degrees, discipline, and experience have not found the award of tenure 
to depend significantly on sex.?°° It would seem that the deliberate and 
collegiai manner in which discrete and recognizedly significant decisions 
on tenure are made contribute significantly to avoiding the sex dependence 
reported in salary studies.2%" 


(Note: The following sections, X and XI A, deal respectively with computa- 
tional procedures and the impact of violating model assumptions and of 
misspecification upon the analysis of causation. They should be read and 
digested by those seriously interested in this area of law. Section XI A will 
be of special interest to statisticians. Casual readers may wish to pick up 
with Section XI B.) 


X. STATISTICS OF THE PRIMA FACIE CASE 


This section introduces statistical decision methods used in sex 
discrimination litigation in higher education. After the basic terms of 
elementary statistical hypothesis testing are explained, the issues listed 
below are then developed in concrete examples of the commonly employed 
statistical tests of the hypotheses that plaintiffs use to establish a prima 
facie case: 

1. the steps in hypothesis testing, 

2. the .05 level of significance and the associated two standard devia- 
tion rule, 

3. Type I and Type II errors and their associated probabilities, 

4. one- versus two-tailed tests of hypothesis, and 

5. selection of a test statistic. 

The reader who is unfamiliar with statistics should not be alarmed 
by the statistical terms used in this list of issues; these terms will be ex- 





288 Shanor & Shanor, supra note 283, at 147, 152 n.8. The tenure approval rate in 1978-79 
was the highest in engineering of all undergraduate disciplines. STANDARD EDUCATIONAL 
ALMANAC 214 (1981-82). 

289 The University of Houston, for example, has 77 engineering professors, all whom 
are male, and 32 law professors, 30 of whom are male. Brief in Opposition to the Cross- 
Petition for Writ of Certiorari at 7, Wilkins, 654 F.2d 388. 

290 E.g., Bayer & Astin, supra note 119, at 799 (no significant sex differentials among 
or within academic rank with respect to tenure). 

291 CARNEGIE COMMISSION ON HIGHER EDUCATION, OPPORTUNITIES FOR WOMEN IN HIGHER 
EDUCATION, 115-18, 199-235 (1973}; Bayer & Astin, supra note 119, at 799. 








1984 SEX DISCRIMINATION CLAIMS 147 


plained in the course of this Article. If the reader is familiar with the 
statistics of the prima facie case, however, the reader may wish to turn 
to the discussion in Part XI of the ways to analyze the causes of disparities. 

Opposing litigants each have theories concerning some state of af- 
fairs, the fairness of that state of affairs, and how it came to be. Such 
theories, when expressed only as verbal statements, are often difficult to 
evaluate critically. Quantitative statistical models enable one more readily 
to manipulate a representation of real world phenomena, after the 
phenomena have been quantified, and to make inferences about these 
phenomena based on the results of the manipulation. The process of quan- 
tification is called measurement and is the field of the psychometrician. 
How real world phenomena get translated to numbers is important, but 
often ignored. If the numbers do not properly reflect real world events, 
then the manipulation of those numbers will produce results that are 
uninterpretable in terms of the real world problems that prompted the 
analysis. 

Statistical models are a class of quantitative models used to make a 
decision (educated guess) about some summary characteristic parameter 
of a generally large set of data (population) that is only partially accessi- 
ble. The guess is based on a similar summary characteristic (static) of an 
available subset (sample) of the complete data. What distinguishes 
statistical decision making from other methods is that one can attach to 
a statistical decision a probability that the decision is in error. 

The complete set of data referred to above is called the population; 
the subset of data, the sample. A summary characteristic of the popula- 
tion is called a parameter; that of a sample, a statistic. 

Three classes of summary characteristics of data dominate elemen- 
tary statistical inference. One class is called measures of central tendency. 
The most frequently used measure of central tendency is the arithmetic 
mean or simply the mean, a single measure that best characterizes the 
data in some sense. Measures of variability constitute the second class 
of summary measures. The variance and its positive square root, the stan- 
dard deviation, are generally the most useful measures of variability. In 
a sense the standard deviation is how wrong cne would be on the average 
in using the mean to estimate each score in the distribution. Measures 
of variability characterize the spread in a set of scores. Finally, the shape 
of the distribution of scores is an important characteristic because 
knowledge of that shape enables one to make more precise statements 
about the probability that a statistical decision may be in error. The shape 
is always an abstract mathematical equation that approximates the real 
world shape. The normal distribution is an important distributional shape 
for several reasons: 


1. Many variables that can be objectively measured can be shown 
to be approximately normally distributed. 

2. The normal distribution is a good approximation to many more 
esoteric distributions. 
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3. The normal distribution may be completely described by two 
parameters: the mean and the variance. 

4. The major test statistics used in elementary statistics are derived 
from the normal distribution. 

5. Most importantly, many sample statistics are themselves normally 
distributed, even if the populations from which the samples were drawn 
are not. 


A. A Simple Example 


As an introduction to the process of statistical inference, consider the 
following contrived problem. One wishes to determine if female full pro- 
fessors in private universities are paid at the same rate as their public 
counterparts. Female full professors in public universities are known to 
have a mean salary of $40,000 with a standard deviation of $5.000, and 
these salaries are normally distributed. Assume that a breakdown of salaries 
by sex is not available for private universities. If one were forced to make 
a decision based on a sample of one female professor’s salary drawn at 
random from the population of female professors at private universities, 
one might proceed as follows: 


1. State the possibilities (hypotheses) in terms of population 
parameters. 


H,: = $40,000 
H,: p# $40,000 


These hypotheses are translations of the research hypothesis (i.e., 
mean salaries in private universities are equal to those in public univer- 
sities) and its contradiction (i.e., mean salaries are not equal). Both these 
hypotheses cannot be simultaneously true (statisticians say they are 
mutually exclusive) and one of the two must be true (they are exhaustive 
of the possibilities). 

2. Assume that one of the hypotheses is true for the purpose of argu- 
ment. The hypothesis one chooses for the purpose of argument (Hj) is 
called the null hypothesis, because it is the hypothesis one seeks to nullify. 
It has been characterized as the hypothesis the plaintiff seeks to refute 
but, as discussed later, the party seeking to refute the null hypothesis may 
switch, depending on the stage of the trial and question at hand. 

3. Assuming the null hypothesis to be true and making certain other 
assumptions, deduce what one might expect to observe concerning data 
sampled from the population characterized by the null hypothesis. Here 
one assumes the distribution in private universities is identical in form 
and standard deviation with that in the public institutions. Based on the 
null hypothesis (u = $40,000) and the assumptions (standard deviation 
(o) = $5,000; distribution is normal in form; a single observation is drawn 
at random from the population), if one repeatedly sampled from this 
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population one could expect from theory that the average of the observa- 
tions would be equal to $40,000. Further, one would expect these obser- 
vations to be normally distributed with a standard deviation of $5,000. 

4. Choose a relevant test statistic. The sample statistic used in this 
problem to make a decision concerning the null hypothesis is one that 
has a mean of $40,000, a standard deviation of $5,000, and is normally 
distributed. Probability values are tabled, however, only for a normally 
distributed variable with a mean of 0 and a standard deviation of 1. 
Therefore, one must transform the sample statistic into a test statistic for 
which associated probabilities are available. Four test statistics dominate 
elementary statistical inference: z, t, x? (chi-square), and F. 

The z and t test statistics are generally used to test hypotheses that 
have to do with means and proportions.” Chi-square is most often used 
with discrete variables (i.e., variables that can take on a limited number 
of values such as sex, race, promotion decisions, hiring decisions).?®3 The 
F test statistic is used to test hypotheses about the equality of more than 
two means and also hypotheses about variances.?% Virtually all sample 
statistics of interest can be transformed into one of these test statistics, 
and their associated probabilities are tabled in most introductory texts. 
In the present example, the test statistic of choice is z (because it is assumed 
that the sample statistic is normally distributed and the standard devia- 
tion is also known). The equation for the z test statistic is: 


The symbol z is used to indicate the unit normal (i.e., a normal 
distribution with a mean of 0 and a standard deviation of 1); X is the 
symbol for the salary of the single observation sampled; pg is the null 
hypothesized mean and o is the assumed population standard deviation. 

5. Establish the decision rules. These rules are based on how discre- 
pant the test statistic must be from what one might expect before one is 
willing to reject the null hypothesis (Hg) in favor of the alternative 
hypothesis (H,). Typically, ‘‘discrepant’’ is defined as a value of the test 
statistic that differs so much from its expected value that it could be ex- 
pected to occur five times or less in 100. (This is called a .05 level of 
significance.) From a table of the probabilities of z, one will find that a 
z value equal to or greater than 1.96 would occur 2.5 times or less in 
100 random observations. Similarly, a z value equal to or less than -1.96 
would occur with the same frequency. 





292 H. BLALOCK, SOCIAL STATISTICS 135-49 (1960). 
293 Id. at 212-21. 
294 Id. at 242-64. 
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The decision rules are thus: 

(1) Reject Hg if the computed z is equal to or greater than 1.96. 

(2) Reject Hg if the computed z is equal to or less than -1.96. 

(3) Otherwise, retain Ho. 
The combination of rules (1) and (2) would lead one to reject the null 
hypothesis five times or less in 100 such tests when the null hypothesis 
is true.?95 

6. Collect the sample data and compute the test statistic. Suppose 
the female professor selected at random had a salary of $30,000. The com- 
puted value of the test statistic is: 


Mii. $30,000 - $40,000 
0 $ 5,000 





= -2.0 


7. Finally, apply the decision rules, arrive at a statistical decision 
and derive the implication of that decision. According to decision rule 
2, the null hypothesis is rejected (-2 < -1.96).29* Therefore, the best guess 
is that female professors in private universities are paid less than their 
public university counterparts. 

Readers familiar with logic may recognize the preceding argument 
as the method of modus tolen. Support is provided for the alternative 
hypothesis by demonstrating that the facts at hand render the null 
hypothesis highly unlikely. Similarly, in a criminal case the null 
hypothesis (presumption which the prosecution seeks to nullify) is that 
the defendant is innocent. The prosecution will introduce evidence sup- 
porting the contrary, mutually exclusive hypothesis that the defendant 
is guilty. If the evidence to the contrary is overwhelming, the hypothesis 
of innocence is rejected. Beyond a reasonable doubt is the verbal analogue 
of the .05 level of significance. 


B. A More Complex Example 


Plaintiffs are a group of female academics who applied and were re- 
jected for positions in the business college of a large university. Plaintiffs 
contend that 30% of the relevant labor force (P) in the recruiting area is 
female and only 20% (p) of the 100 (N) professors hired by the college 
in the relevant time frame were female. One begins by taking the faculty 
as a sample at one point in time hired from the population of applicants 
(or available labor force). To follow the steps out previously: 

1. Establish the set of mutually exclusive and exhaustive hypotheses. 





295 Note that in the real world the probability that H, is true is either 1.0 or 0.0 for 
any given null hypothesis. The 0.5 probability is not with respect to the correctness of one 
hypothesis, rather it is with respect to repeated applications of the decision rule. 


296 The so-called two standard deviation rule comes from rounding 1.96 (and -1.96) 
to 2.0 (and -2.0). 
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Hj. P +. .30 


In words, the null hypothesis is that the population of applicants from 
which the present faculty was drawn is thirty percent female (P is the 
population proportion of females in the work force, a parameter). 

2. Assume the null hypothesis is true for the purpose of argument. 

3. Deduce what one might expect in a sample drawn from the 
population specified in the null hypothesis. Here one would expect to 
find that, on the average, p (the sample proportion of the faculty that is 
female) would be close to .30. 

4. Choose a relevant test statistic.29” Here the appropriate test statistic 
is again z because p (the proportion of the workforce that is female) is 
normally distributed with a known standard deviation. 


p-P 
VPQ/N- 


zs = 


where Q, the only symbol not previously defined, is the proportion not 
female. The /PQ/N should not bother the reader; it is simply the stan- 


dard deviation of p (the sample proportion of the faculty that is female) 
just as o was the standard deviation of X in the first sample. This test 
is called the one-sample normal approximation to the binomial 
distribution. 

5. Establish the decision rules. Although the formula for the test 
statistic is different, it is still distributed as the z encountered earlier. Fur- 
ther, the null hypothesis is of the same form and the significance level 
chosen is the same, so the decision rules are the same. 


Reject H, if z = 1.96. 
Reject H, is z < -1.96. 
Otherwise, retain H,. 


6. Compute the test statistic from the null hypothesis and data at 
hand. 


os ee... 2 


PO VC30-70) 


N 100 


7. Apply decision rules to arrive at a statistical decision and the 
practical implication of that decision. Since the computed value of the 
test statistic (-2.18) is less than -1.96, we reject the hypothesis and con- 





297 H. BLALOCK, supra note 292, at 149-52. 
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clude that the college faculty does not appear to be a random sample drawn 
from a population that is thirty percent female. 

Note that at least one of three states of affairs underlie the present 
example: 

1. The conclusion is correct and the school hired with respect to sex. 

2. The conclusion is correct and the school hired with respect to some 
other variable that is correlated with sex. 

3. The conclusion is incorrect. The school neither hired with respect 
to sex nor any variable correlated with sex. The sample merely represents 
one of those events that by definition is rare. Note that the probability 
of such a rare occurrence was established by the selected level of 
significance to occur 5 times or less in 100 decisions of this type. 

If plaintiffs prevailed in rejecting the null hypothesis, the defendant 
might seek to show that its hiring hinged on a job-related characteristic 
that was unfortunately correlated with sex, and that the relationship be- 
tween sex and the composition of the faculty is only a fortuitous one. 

The discussion to this point has concerned only one type of error, 
that of rejecting a true null hypothesis (Type I error). A second possibil- 
ity, failing to reject a false null hypothesis, is known as Type II error.?% 
If the faculty size (N) in the present example had been 20 (instead of 100) 


with four females (p still equal to .20), the value of the test statistic would 
have been: 


20 


The decision rules would then have led to the retention of the null 
hypothesis. With the original data, one could only make a Type | error, 
since the data led to the rejection of the null hypothesis and a Type I 
error can only be made by rejecting a true null hypothesis. In the amended 
version, with the same population parameter (P = .30) and sample statistic 
(p = .20), one fails to reject the null hypothesis and thus, the only possi- 
ble error is that of failing to reject what is in fact a false null hypothesis 
(Type II error). Type I error is solely under the control of the investigator. 
The selection of the significance level sets the probability of the Type I 
error (here .05). 

Type II error, however, is a complicated function of sample size, the 
probability established for Type I error, the magnitude of the discrepancy 
between the hypothesized parameter and the true parameter, and the way 
in which one states the null hypothesis (whether one allows discrepan- 
cies in either or only one direction to influence the decision). 

Since an investigator is often unable to determine or specify all that 
is to necessary to compute the probability of a Type II error, the general 





298 Id. at 122-28. 
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practice is to state the null hypothesis in such a way to make falsely reject- 
ing the hypothesis (Type I) the more critical error. The probability of this 
error is under the direct control of the investigator and therefore can be 
set as low as desired. 

Unfortunately, the probabilities of the two errors are inversely related 
so that setting Type I error probability at zero, for example, will ensure 
that one never makes a Type I error but always makes a Type II error when 
the null hypothesis is false. 

The decision error that is most important in the research setting is 
deciding that two groups differ or that two variables are related when they, 
in fact, are not. The choice of which hypothesis will serve as the null 
hypothesis is therefore generally noncontroversial. It is the hypothesis that 
states that no relationship or no difference exists. 

In litigation, however, the more important decision error, and therefore 
the hypothesis that one would prefer as the null hypothesis, is exactly 
the opposite for plaintiff as that for defendant. 

Often the standard deviation is not known, but must be estimated. 
In that case the t statistic (which is one of the elementary test statistics 
discussed above) should be used, as in the following problem of deter- 
mining if females are compensated at a different rate from males in a given 
organization. The sample statistic that may shed light on this question 
is in fact the difference between two statistics. 


Xm - Xf 


where: Xy is the mean salary of the males in our sample, and X¢ 
is the mean salary of the females in our sample. 


The procedure in outline form is: 


1. State the null and alternative hypotheses. 


0 
0 


Ho: -m -Hf 
H,: pm -Hf 


IV IA 


where y is the symbol for a population mean. In words, Hpstates that in 
the population, male wages are equal to or less than those of females. H, 
states that in the population *-males are paid less than males. 


2. Establish the risk you are willing to take of making a Type I error 
(again generally .05 or less). This is the risk you are willing to take in 
making the decision to reject Hj when it is, in fact, true. 


3. Choose a relevant test statistic. Typically, one does not know the stan- 
dard deviation of the two population distributions and therefore must 
estimate them from the samples. If one assumes the two standard devia- 
tions of the population are equal, an estimate of this common standard 
deviation may be obtained from an average (pooling) of the two sample 
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deviations, the symbol for which is s,. Statistical theory suggests that, 
on repeated sampling, the difference in the sample means (Xj, - X¢) is 
approximately normally distributed if the sample sizes are reasonably large 
and the null hypothesis is true. However, since we must estimate the stan- 
dard deviation, the test statistic for small samples is t, not z.?99 


4. Establish the decision rules. Here we meet, head on, an issue alluded 
to before. Note that the statements of the null and alternative hypothesis 
are different than before. If one proceeded as before, the set of hypotheses 
would have been 


If such were the case, either a large positive discrepancy (in favor 
of males) or a large negative one (females average more) would lead to 
the rejection of the null hypothesis. 

With the initial set of hypotheses, only a discrepancy that involved 
males being paid more would lead to the rejection of the null hypothesis. 
The importance of the different sets of hypotheses is related to the pro- 
bability of Type II error and manifests itself in the decision rule. The issue 
is one of a ‘‘two-tailed’’ versus a ‘‘one-tailed’’ hypothesis. The earlier ex- 
amples admitted to discrepancies in either direction (two-tailed test) as 
evidenced that the null hypothesis was incorrect. If a one-tailed test 
(discrepancies in one direction) had been used in those examples, the 
values of the test statistic would have been lower.3°° The bottom line is 
that if one guesses right about the true direction of difference (the guess 
being reflected by the alternative hypothesis), one can reduce the pro- 
bability of failing to reject a false null hypothesis (i.e., reduce the pro- 
bability of making a Type II error). In other words, smaller values of the 
test statistic will tend to lead to the rejection of the null hypothesis and 
when the null hypothesis is rejected one cannot make a Type II error. 
The issue of one-tailed versus two-tailed hypotheses has a long history 
of controversy in the statistical literature. For litigation of issues such as 
the present example, plaintiffs should push for a one-tailed test, defen- 
dant for a two-tailed test. This is because a one-tailed test would result 
in lower values of the test statistics than would a two-tailed test. Conse- 
quently, the null hypothesis in the present example (which states that 
male wages are equal to or less than female wages) is more likely to be 
rejected under a one-tailed test than under a two-tailed test. In other in- 
stances, the strategy may be just the reverse. 





299 Id. at 144-49. 

300 Specifically, the critical z value of 1.96 is such that only .025 of z values fall at 
or above this value. Likewise, only .025 of z values fall at or below -1.96 and the total prob- 
ability of making an incorrect decision was .05 or less. If the z problem had been stated 
as a one-tailed test, then the critical z value would have been 1.64 (or -1.64, depending 


on the direction of the hypothesis), because 5% of the observed z’s could be expected to 
fall at or above 1.64. 
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To proceed with the present example, the critical values of t, unlike 
z, will depend on the sample size involved. Critical values for t are ob- 
tained from a table of the t distribution. For large samples the critical values 
of t will be only slightly larger than that for z. In the present example, 
if the sample contains 20 males and 20 females, the decision rules, based 
on the critical values of t taken from tables, are: 


1) Reject the null hypothesis if t => 1.68.3 
2) Otherwise, retain the null hypothesis. 


Had one used a two-tailed test, the decision rules would have been: 


1) Reject the null hypothesis if t => 2.02. 
2) Reject the null hypothesis if t < -2.02. 
3) Otherwise, retain the null hypothesis. 


In the present example, the choice of a one-versus a two-tailed test 
would have affected the decision outcome only if the computed value 
of t had fallen somewhere between 1.68 and 2.02.392 

To complete the analysis one would enter the appropriate data in 
the formula for the test statistic, compute the value and make a deci- 
sion regarding Hg, based on the decision rules. 


C. Another Hypothetical Example 


Next consider the case in which female plaintiffs charge that female 
applicants for positions in a university were hired at a lower rate than 
male applicants. Five of 50 female applicants (Ps = 5; N¢ = 50) were 
hired as were 10 of 40 males (P;, = 10; Nj, = 40). One appropriate 


test statistic is the two-sample normal approximation to the binomial 
distribution. 


1. Establish the set of mutually exclusive and exhaustive 
hypothesis. 


Hop: Pm - Pf = 0 

Hy: Pm g P¢ # 0 
In words, the null hypothesis is that in the population, the hiring 
rate for male (P,,) and female (Ps) applicants are identical. 


2. Assume the null hypothesis to be true for purpose of argument. 


3. Deduce what one might expect in the two samples if the null 
hypothesis were true. Here one would expect the discrepancy bet- 
ween hiring proportions in the two samples to be close to zero. 





301 If the test statistic were z, the critical value would have been only slightly less, 1.64. 
302 For an example of just such a factual situation, see Federal Reserve Bank of Rich- 
mond, 698 F.2d at 654-56. 
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4. Establish the significance level (.05). 


5. Choose the relevant test statistic.3° 


Pm __Pf 
N N 
- mf where p _ Pm + Pr 
Par, 1) Non + Ne 
Nm Nf and Q= 1-P 


Zz 








Where P equals the common proportion hiring rate, Q is 1-P, the 
non-hiring rate, N,, is the number of male applicants and Ng is 
the number of female applicants. In this example P is accepted 
to be the total number of persons hired, both male and female, 
divided by the total number of applicants. 


6. Establish the decision rules (based on critical values of z ob- 
tained from statistical tables): 

Reject Hy if z obtained = 1.96 

Reject Hg if z obtained < -1.96 

Otherwise, retain Ho. 


7. Compute the test statistic: 


5 - 10 
50 40 
v lc x 2 )( 2.4 =% 
90 90 50 40 
8. Apply the decision rules to arrive to a statistical decision and 
the practical implication of that decision. Here the computed test 


statistic -1.90 falls between -1.96 and + 1.96, therefore by the third 


decision rule we retain Hp. The plaintiffs have not established a prima 
facie case. 


Zz = 








D. Final Example 


As a final example, to show that different test statistics may be 
employed with the same data, the data from the previous example will 
be used in a chi-square (x?) test of independence.* 


1. Hypotheses: 
Hy Sex and hiring decisions are independent. 
H, Sex and hiring decisions are dependent. 





303 H. BLALOCK, supra note 292, at 176-78. 
304 Id. at 212-21. 





1984 SEX DISCRIMINATION CLAIMS 


2. Assume H, to be true. 


3. Deduce what one might expect if Hg is true. Here one uses 
the multiplicative law of probabilities that states that if two pro- 
babilities are independent, the probability of their joint occurrence 
is the product of their separate probabilities. From this law, and 
using the marginal frequencies of the table below, it is possible 
to determine the expected frequencies at which males are hired 
or not hired, and, similar, at which females are hired or not hired. 
Observed Frequencies 
Male Female Total 

Hired 10 5 15 

Not Hired 30 45 75 

Total 40 50 90 


Expected Frequencies 


Male Female Total 
Hired 6.67 8.33 15 
Not Hired 33.33 41.67 25 
Total 40.0 50.0 90 


The expected frequency in each ‘‘cell’’ (the ‘‘cells’’ here are the 


males hired, males not hired, females hired and females not hired) 
is determined by multiplying the marginal row and column fre- 


quencies corresponding to the cell and dividing by the total fre- 
quencies. For example, 


15 x 40 = 6.67, 
90 
is the expected frequency of male hires if hiring decisions are in- 
dependent of sex. 


4. Set the level of significance (.05). 
5. Choose a relevant test statistic. 


@= 5 
E 


In words, one obtains the discrepancy between the observed fre- 
quency (0) in a cell and the corresponding expected frequency (E) 
(e.g., the number of males expected to be hired is subtracted from 
the number of males actually hired). This discrepancy is squared and 
divided by the expected frequency. The procedure is repeated for 
each cell and the obtained values added together. The larger the ob- 


tained sum, the lower the probability that sex and hiring decisions 
are independent. 





6. Establish the decision rules. From a table of the x? distribution 
it may be found that only five times in 100 would an obtained x? 
value exceed 3.84 if the null hypothesis were true. Therefore, 
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Reject H, if x? obtained = 3.84. 
Otherwise, retain Hp. 


7. Compute the test statistic: 


x2 OBTAINED = -(10-6.677 , (5-8.33 , (30-33.33) , (45-41.67)° _ 36 
6.67 8.33 33.33 41.67 





8. Apply the decision rule. Since 3.6 is less than 3.84 one retains 
the null hypothesis. The decision is as before. Plaintiffs have 
not established a prima facie case. In fact, the probabilities of the 
obtained test statistic is this and the previous example are the same. 
In this example z? equals x? (-1.90? = 3.6 within rounding error). 


A possible disadvantage of the x? approach is that, without 
modification, it always tests a two-tailed alternative hypothesis. If 
a one-tailed test is desired, one might resort to the two-sample nor- 
mal approximation to the binomial test, which was discussed at the 
beginning of this example. 


XI. THE ROLE OF STATISTICS AND THE USE OF STATISTICIANS 
TO ANALYZE THE CAUSE OF DISPARITIES 


Salary, the pace of promotions, and the prospect of tenure can de- 
pend upon a number of variables, for example, degree, prestige of confer- 
ring institution, rank, experience, discipline, and age as well as sex. These 
variables are only for illustration; a nationwide sample found thirty-two 
variables to aid significantly in the prediction of salary and thirty variables 
in the prediction of rank.3°5 In less rigorously conducted studies, one faces 
the possibility that statistically significant differences in benefits attributed 
to sex discrimination may, through misspecification or omission, instead 
reflect other differences, for example, differences in type of degree held36 
or in the discipline chosen rather than discrimination based on gender.3°7 
Analytically, the next step to take is to find a way to estimate the effect 
of sex discrimination in the benefit while holding constant other factors 
influencing the benefit that are irrelevant to discrimination charges. 

That next step is not just for plaintiffs. An ability to put on such 
analyses in rebuttal is coming to be required of defendants by the courts’ 
increasingly frequent dismissal of theoretical objections to the variables 
used. The courts are increasingly requiring defendants to introduce com- 
petent studies to rebut the plaintiff’s prima facie case by showing the con- 
sequences of the particular misinclusion, omission or misspecification in 
the plaintiff’s statistics. Defendants especially must come to understand 





305 Astin & Bayer, Sex Discrimination in Academe, in ACADEMIC WOMEN ON THE MOVE 
333, 339 & 350 (A. Rossi & A. Calderwood ed. 1973). 

306 Female faculty less frequently hold doctorates than male faculty. See supra note 119. 

307 Women tend to be in fields where salaries are lower. Johnson & Stafford, supra 
noie 27, at 209-10. 
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the consequences of misinclusions, omissions and misspecifications on 
the issue of causation. 


A. The Use of Statistics to Analyze the Cause of Disparities 


Significant disparities demonstrated by the computations discussed 
in Part X can be either characteristic of the data or mere artifacts pro- 
duced by errors in specification, measurement or both. Various types of 
foreseeable problems slip in when the techniques of scientific inquiry 
become tools of litigation. 

In judging whether a prima facie case has been demonstrated, the 
courts have begun to recognize in faculty litigation that simple group dif- 
ferences are not alone sufficient to prove a prima facie case.*°* Where plain- 
tiff makes out a prima facie case by more sophisticated, corroborative 
studies, the defendant’s task is to identify job-relevant differences not con- 
sidered by the plaintiff that explain, in part or in whole, the differences 
in benefits awarded to the comparative groups. 


1. Types of Variables 


In scientific research a basic approach is to observe two differently 
constituted groups (or to treat two groups differently in some way) and 
determine if the difference that defines the group (or the difference in 
treatment) influenced some second measure of interest. In either case, one 
must minimize the possibility that chance or systematic influences other 
than the one under consideration caused the obtained differences. 

A variable by which two groups differ is called a ‘‘classification 
variable’”’ (if the difference is pre-existing), a ‘‘treatment variable’”’ (if the 
difference is imposed by the investigator) or more generally, the indepen- 
dent variable. In the present context, the independent variable is sex 
discrimination. The dependent variable (here, a personnel benefit) is the 
variable used to assess the effect of the independent variable. Variables 
other than the independent variable that might affect the dependent 
variable may be called ‘‘nuisance variables’’ for the present discussion. 
Crucial to defendant’s rebuttal are methods of control of variables other 
than sex discrimination that might cause an observed difference in benefits. 


2. Control of Nuisance Variables 


There are two general classes of methods for the control of nuisance 
variables: one experimental, the other statistical.3°*° Experimental methods 
are concerned with the way the data are collected, the physical control 
of nuisance variables, and the nature of the independent variable. The 
evidence presented in the litigation of sex discrimination issues concern- 
ing the control of nuisance variables is almost always statistical, but the 
proper interpretation of the results of the analysis depends on the presence 





308 Coble, 682 F.2d at 731-33; Wilkins, 654 F.2d at 403. 
309 T. Cook AND D. CAMPBELL, QUASI-EXPERIMENTATION 7 (1979). 
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or absence of proper methods of experimental control. 

Historically, the first attempts at control were simply to identify and 
hold constant as many potential nuisance variables as possible. The logic 
is clear. If a potential nuisance variable is held constant for each member 
of both groups, that variable cannot be the source of observed group dif- 
ferences on the dependent variable. For example, if one includes in an 
investigation only male and female faculty members with say, five years 
of service, differences in service cannot differentially influence the salaries 
of the two sexes. In those sciences where the nuisance variables are largely 
physical in nature, direct control is often possible. Even in the social 
sciences, some direct control is possible. For example, holding constant 
the conditions under which applicants are administered personnel tests 
is a basic concern in industrial psychology. 

Even where direct control is possible, it could be argued that one is 
not capable of identifying all of the possible nuisance variables. The British 
statistician R. A. Fisher provided a simple but elegant solution to this 
problem: randomly assign participants to the two groups. If those groups 
are sufficiently large, the randomization process will serve to equate the 
groups on all nuisance variables. Even for small groups, the differences 
in average values of nuisance variables in the groups should be due only 
to chance, and that chance difference may be evaluated statistically. It 
is hard to overstate the importance of Fisher’s contribution to statistical 
analysis. Virtually all statistical methods must assume random assignment 
if one is to have faith in the statement concerning the probability that 
the observed differences could have occurred by chance and that the dif- 
ference can be attributed solely to differences in the independent variable. 
Random assignment of participants to groups together with random assign- 
ment of treatments to the groups constitute what is known as a “‘random- 
ized’’ or ‘‘true’’ experiment.?!° 

Random assignment of the treatments to intact (non-random) groups 
is called a ‘‘quasi-experiment.’’*! Data gathered with neither random 
assignment of participants to groups nor random assignment of treatments 
to groups constitutes a ‘‘passive observational study.’’312 Analyses of data 
relevant to charges of discrimination are necessarily passive observational 
studies. It will be argued that interpretations often made concerning the 
outcome of statistical control measures in discrimination cases may not 
be appropriate to the type of data available. 

In discussing the common methods of statistical control, the emphasis 
will be on the logic and assumptions rather than on computational 
routines. The examples offered are numerically simple and unrealistic- 
ally small in terms of sample size. 





310 Jd. at 5. 
311 Id. at 6. 
312 Td. at 296. 
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3. Noise and Covariance 


Statistical analysis may be compared to the communication problem 
of detecting a signal embedded in noise. The interpretability of the signal 
depends on the ratio of the strength of the signal (size of average group 
differences on the dependent variable) to the level of noise (variability 
on the dependent variable within groups). Nuisance variables may 
variously increase noise and decrease or falsely increase the signal. In 
establishing a prima facie case, noise is largely the concern of the plain- 
tiff as it may obscure true group differences. Defendants must be concern- 
ed with a false increase in signal that may result when the groups are 
not equated on nuisance variables. 

The ‘‘analysis of covariance’’ is a widely used method of statistical 
control.313 The technique is a combination of the analysis of variance (to 
evaluate group differences on the dependent variable) and the analysis 
of regression (to predict and remove the variability in the dependent 
variable that is correlated with the ‘‘covariate’’ or nuisance variable). The 
results from the analysis of covariance may be duplicated using multiple 
regression, but most multiple regression analyses used to control nuisance 
variables differ slightly from the analysis of covariance. 

When applied to data gathered in a true experiment, the major pur- 
pose of the analysis of covariance is to reduce noise. In the process the 
analysis of covariance also adjusts for chance differences in the average 
value of the covariate. In true experiments, group differences on the 
covariate are generally small. In quasi-experiments, or with passive obser- 
vational data, differences on the covariate often are substantial and inter- 
pretation is problematic."4 


4. An Example 


To understand how the analysis of covariance may reduce noise, con- 
sider the following example of the salary of six academics where females 
are started at $20,000 per year and males at $22,000 per year. Salary in- 
creases $1,000 per year for each year of service. Sex and years of service 
completely determine salary. 








FEMALES MALES 
Salary Years of Service Salary Years of Service 
$22,000 2 $24,000 2 
$25,000 5 $27,000 5 
$28,000 8 $30,000 8 


In a simple analysis of variance on the salary data alone (or equiva- 
lently an independent groups ‘“‘t-test’’) the mean salary difference of $2,000 





313 See generally B. HuITrEMA, THE ANALYSIS OF COVARIANCE AND ALTERNATIVES (1980). 
314 T, Cook AND D. CAMPBELL, supra note 3098, at 295. 
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is not sufficiently large, given the variability in salary among males and 
among females (noise), to obtain significance.?'5 

If one plots salary as a function of years of service separately for the 
two groups, it is apparent that there is a $2,000 difference in favor of males 
for any given value of service. 
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dollars) 
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In the analysis of covariance, one predicts the dependent measure 
(here salary) from the covariate (here years of service) separately for the 
two groups (here males and females). Noise is then measured in terms 
of deviation from the regression lines (which here are the sloping lines 
plotted above) as opposed to deviations of the observations from their group 
mean. In this contrived example, there is no residual noise (all the data 
points fall on the regression lines). Thus any observed difference in the 
means is statistically significant. In real data, all the observations would 
not fall directly on their respective lines and therefore some residual 
“‘noise’’ would be present. 

Several things should be noted about the present example. The signal 
(mean difference of $2,000) was left unchanged because, on the average, 
the groups did not differ on the covariate (on average, males and females 
in the example had the same number of years of service). Second, the 
$2,000 difference was not significant by the analysis of variance (or t-test), 
but it was significant in the analysis of covariance because of reduction 
of within-group variability. The covariate (here the number of years of 
service) is effective in reducing noise to the extent it is correlated with 
the dependent measure (here salary) in each group. Thus, if salary is not 
correlated with service, then noise will not be reduced by using the analysis 
of covariance. 





315 The actual computed t value is 0.82, far short of the approximately two standard 
errors (deviations) required at the .05 probability level. 
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5. Another Example 


Consider a similar second example, but one in which females average 
two more years of service than males. 








MALES FEMALES 
Salary Years of Service Salary Years of Service 
$22,000 0 $22,000 2 
$25,000 3 $25,000 5 
$28,000 6 $28,000 8 


A simple analysis of variance on the difference in mean salary of zero 
is not significant, and no amount of simple reduction in noise will make 
it so. In this example, the analysis of covariance will both reduce noise 
and alter the signal. 

In the graph below, the adjusted signal is the difference in the regres- 
sion lines at the mean value of the covariate for the combined groups (4 
years). 
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The analysis of covariance produces the appropriate adjusted mean dif- 
ference of $2,000 while also reducing the noise (to zero in this example). 


6. A Review of Assumptions 


The hypothesis of males and females being treated equally (i.e., a 
hypothesis of no treatment differences) may be appropriately tested and 
interpreted using the analysis of covariance under the following 
assumptions:316 





316 B. HUITEMA, supra note 313, at 98. 
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Randomization; 

Homogeneity of within-group regression; 

Statistical independent covariate and treatment; 

Fixed covariate values that are error free; 

Linearity of within-group regression; 

Normality of the conditional dependent measures; 
Homegeneity of variance of the conditional dependent measures; 
and 

Fixed treatment levels. 


The assumptions are listed in an order that is roughly equivalent to their 
importance with respect to the interpretation of the outcome. 

‘*Randomization”’ refers to the random assignment of individuals to 
groups and of groups to treatments. If randomization is not used, the ad- 
justed means are likely to be biased.*1”? The absence of randomization also 
may lead to dependence of error estimates that in turn may increase Type 
I error (failure to detect a true difference in the groups). 

Homogeneity of within-group regression is the assumption that the 
two regression lines have the same slope in the population. This assump- 
tion will be violated, for example, if an institution hires males and females 
at the same salary but awards males higher raises per year. The regression 
line for predicting male salaries from length of service will have a greater 
slope than that for females. Violation of this assumption means one must 
restrict the general question to specific values of the covariate. For males 
and females with zero service, there is no difference; for those with more 
years, there is a difference. Violation of this assumption may bias the 
overall test either in the direction of finding a difference when none exists 
or failing to find a true difference. 

Statistical independence of covariate and treatment is a recognized 
problem in discrimination cases. In a couple of reported decisions, a 
plaintiff-oriented labor economist has been tactically successful in object- 
ing to the use of covariates that were ‘‘company variables’’ (variables that 
reflected company treatment after hiring such as job assignment, 
disciplinary incidents, and other job performance measures) on the asserted 





317 Huitema describes the problem succinctly: 
In passive observational studies, [the analysis of covariance] cannot be counted 
on to adjust the means in such a way they can be interpreted in the same way 
as with a randomized design. Although [the analysis of covariance] is often employed 
in this situation, a covariate cannot be expected to eliminate the bias that goes 
along with comparing means from populations that probably differ in many ways. 
With randomized designs the differences between adjusted means is an unbiased 
estimate of what the differences between group means would be if each group 
had a covariate mean equal to the grand covariate mean. With [passive] observa- 
tional studies the difference between adjusted means is not generally an unbiased 
estimate of what mean treatment differences would be if each group had a covariate 
mean equal to the grand covariate mean. 

Id. at 101. Virtually every textbook that describes the analysis of covariance or its multiple 

regression equivalent offers a similar caution. 
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grounds they were likely vehicles of discrimination themselves.31* Ad- 
justment of the dependent variable for sex differences on covariates that 
are affected by the treatment might, it is argued, tend to mask the effect 
of discrimination. Under this approach, the question of whether the per- 
formance of one sex differs from another is all but moot. Defendant is 
limited to demographic differences, such as years of service, as possible 
covariates which may or may not indirectly measure performance. If 
discrimination exists in salary, it could exist in some other variables. It 
would seem reasonable, however, to require some evidence of taint before 
excluding direct measures of performance, such as research productivity, 
because of the possibility that discrimination might exist in research 
support. 

The assumption that the covariates are measured without error is of 
little concern for objectively measured covariates such as years of service. 
On the other hand, any measurement error or unreliability in more sub- 
jectively measured covariates, such as performance measures, will tend 
to underadjust the dependent variable for existing group differences on 
the covariate. In general, the underadjustment will vary directly with the 
reliability. (A covariate of .80 reliability will, on the average, make 80% 
of the appropriate adjustment). 

Linearity of regression is the assumption that the relationship between 
the covariate and the dependent measure within each group is best describ- 
ed by a straight line. If the covariate is years of service, and if there is 
some salary ceiling within rank, the curve may flatten out after, say, ten 
years. Violation of this assumption will generally lead to an under- 
adjustment of group differences on the dependent measure. 

The consequences of violating the remaining three of the above-listed 
assumptions are not well known. 

Tests of certain of the listed assumptions are possible, but only the 
test of the homogeneity of within-group regression is routinely made. 


7. Multiple Regression Analysis 


The analysis of covariance approach to statistically controlling for 
nuisance variables was discussed prior to the multiple regression approach 
because the logic of the two approaches is identical and the assumptions 
necessary for various interpretations of the outcome are more clearly stated 
for covariance analysis. 

In the multiple regression approach, nuisance variables (e.g., perfor- 
mance measures, years of service, academic discipline) are entered into 
a linear prediction equation together with a dummy coded variable to repre- 
sent sex discrimination, or more precisely the sex of the employee. 
Associated with each nuisance and each independent variable there is 
a regression coefficient or regression weight. It is possible to test in turn 
the hypothesis that each of these weights is zero in the population for 





318 Melani, 561 F. Supp. at 778; Greenspan v. Auto Club of Mich., 495 F. Supp. 1021, 
1062 (E.D. Mich. 1980). 
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which the sample was drawn. If such a hypothesis associated with a par- 
ticular variable is rejected (say at the .05 level) one may conclude that 
the variable in question adds significantly to the prediction of the depen- 
dent variable (e.g., salary) when all the other variables in the equation 
are statistically held constant. 

The only difference, either theoretical or practical, between the multi- 
ple regression approach just described and the analysis of covariance 
described is that in the latter a test of the assumption of homogeneity of 
regression for the groups involved is routinely made. In the multiple regres- 
sion approach, the test is often not made but may be easily incorporated 
by including interaction terms between sex and the nuisance variables. 

The test for homogeneity of regression in the present context con- 
cerns whether the regression equation for predicting, from nuisance 
variables, the level of benefits for males is the same as that for females 
except for some constant value associated with sex. If the regression equa- 
tions are different, but this difference is ignored, the single regression 
equation in the multiple regression analysis may under- or overadjust at 
certain levels of the nuisance variables. Under these conditions the analysis 
will underadjust for one group and overadjust for the other. That is, there 
is no single constant amount by which one sex is compensated more than 
the other. Rather there are different amounts, depending on the specific 
combinations of nuisance variables involved. 


8. Multiple Regression as Method of Choice 


It is interesting to speculate as te why multiple regression analysis 
has become the method of choice in sex bias litigation,*1° even though 
the logic of controlling for nuisance variables is more completely developed 
in the analysis of covariance literature. 

First, given the availability of ‘‘canned’’ computer programs, multi- 
ple regression analysis appears to be the easier to conduct and to 
understand. 

Second, the problem of equal numbers of observations in the various 
groups, which may be troublesome in covariance analysis, somehow seems 
to disappear with multiple regression analysis. 

Finally, few, if any, of the assumptions associated with covariance 
analysis discussed above are mentioned in standard text book treatments 
of multiple regression analysis. 

As might be anticipated from the previous discussion, the advantages 
are more illusory than real. Multiple regression analysis was developed 
largely as a predictive tool without addressing causal inference. For pur- 
poses of prediction then, the assumptions are fewer. For causal inference 
of the nature required in sex bias litigation, the statistical outcome and 
the necessary assumptions are identical for both multiple regression 
analysis and covariance analysis. The problem of unequal numbers of 
observations is, unless otherwise altered, treated in a ‘‘default’’ manner 





319 T. Cook AND D. CAMPBELL, supra note 309, at 296. 
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when using multiple regression. The default option associated with a par- 
ticular computer program may or may not be appropriate for the problem 
at hand. 

Thus, in summary, the statistical test of primary concern in sex bias 
litigation may be developed and reported in a number of different ways, 
some of which are listed below, but the basic interpretation and associated 
problems are the same for each of those when used to infer cause: 

a) test of the adjusted covariate means (analysis of covariance); 

b) test of the regression weight for sex when the nuisance variables 
are in the equation (multiple regression); 

c) test of the increment in the proportion of variance accounted for 
(R2) when sex is added to a prediction equation that already contains the 
nuisance variables (multiple regression); and 

d) test of the partial (or semipartial) correlation of sex with salary when 
the nuisance variables are held constant (correlational analysis). 


9. Model Specification 


Discussions of causality are generally in terms of unobservable 
hypothetical constructs (latent variables) which are measured only par- 
tially and indirectly in terms of observed (manifest) variables. Manifest 
variables measure both more and less than we would like. Sex discrimina- 
tion is unobservable but is usually measured by the sex of the individual. 
It seems unreasonable to believe that if sex discrimination existed, it would 
normally be directed in equal amounts to all members of that sex, even 
in a small organization. By using the sex of the individual to measure 
sex discrimination, we assume that all members of a given sex are treated 
exactly alike. Performance is also measured indirectly through age, length 
of service to the organization, prior experience, and so on. Even the more 
direct measures of teaching, research performance and service to the com- 
munity are fallible and partial measures of the construct of job perfor- 
mance. If experiences prior to joining an organization influence the educa- 
tional specialty or subsequent job performance of males and females dif- 
ferently, and if these influences go unmeasured, their contribution to salary 
differences will be interpreted as sex discrimination. Even if all relevant 
variables are included in the model, unreliability in the measures will 
influence the estimates of the effect of the various variables on the depen- 
dent measure. 

Correct model specification is one problem common to all models 
including the most sophisticated. In the broadest sense, a model is cor- 
rectly specified if all relevant variables are included in and irrelevant 
variables are excluded from the data analysis. A relevant variable is one 
that is correlated with the dependent variable and at least one of the in- 
dependent (explanatory) variables. 

In a completely randomized experiment, the randomization process 
results in correlations (of excluded variables with included explanatory 
ones) that do not differ from zero except by chance. This absence of cor- 
relation in the sample is one of the major reasons randomization was listed 
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as the most important assumption of covariance analysis. If subjects are 
randomly assigned to groups and treatments randomly assigned to groups, 
omitting a variable correlated with the dependent variable will result only 
in a larger error term (and hence smaller multiple R or R-squared). 
For passive observational data, a variable substantially correlated with 
the dependent variable will likely be correlated with included explanatory 
variables. The exclusion of such a variable will influence the estimation 
of coefficients of the included causal variables with which it is correlated. 
In effect, the coefficient variable is distributed in some unknown way 
among the coefficients of the included variables with which it is correlated. 


10. Perspectives in Litigation 


For the present purpose, it should be noted that the courts will be 
interested almost exclusively in the sex coefficient and its interpretation 
as the amount the class of plaintiffs are underrewarded as a direct result 
of sex bias. Defendants are interested in excluded variables that are cor- 
related with sex (but not sex bias) that would, if included, reduce (to zero 
hopefully) the sex coefficient. Thus, the only class of relevant variables 
that are of interest are those correlated with sex. Excluded variables un- 
correlated with sex will only reduce the fit of the model, not bias the sex 
coefficient and generally should not be grounds for diminishing the 
credibility of models presented. A corollary is that omitted variables of 
concern to defendants are performance variables correlated with both 
employment benefit and sex. Plaintiffs will seek to have such variables 
suppressed because the correlation with sex could reflect sex bias in the 
measure of performance. Defendants must be prepared to speak to the job 
relatedness of these performance variables and the fairness with which 
they are measured. 

It is possible in a given situation that sex bias influences salaries 
directly and that early socialization and societal pressures differentially 
influence the job performance of males and females, thereby influencing 
salaries indirectly. Without modification, multiple regression analysis will 
not provide separate estimates of the direct and indirect effects. 


11. Digression on Multicollinearity 


Multicollinearity is a type of model misspecification in which one 
includes in the analysis highly redundant causal variables. Redundancy 
is reflected by the fact that an included variable is highly correlated with 
another included variable or some weighted combination of included 
variables. In simplified terms, the effect of this redundancy is to make 
the coefficients of the redundant variables highly unstable. In one sample 
of data, one of the redundant variables may be weighted heavily and the 
other not at all. In another but similar sample, the weighting might be 
reversed. It is important to note that the coefficients are not biased, just 
highly unstable.22° Collectively, the redundant variables account for the 





320 The court in Sobel appears to confuse multicollinearity in redundantly defined in- 
dependent variables with bias. Sobel, 566 F. Supp. at 1181-82. 
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correct proportion of variance. The coefficients of the relatively uncor- 
related variables in the model are neither biased nor is their stability ef- 
fected by the multicollinearity. Thus, as was the case for omitted relevant 
variables, collinear variables are not of great concern in the present con- 
text unless one of the highly collinear variables is sex. In such a case, 
the power of the test of the sex coefficient would be greatly diminished, 
but the coefficient remains unbiased. 


12. Confounding 


Another major (and related) problem with the analysis of sex bias 
litigation data is the lack of a direct measure of ‘‘sex bias.’’ The variable 
‘‘sex’’ used by plaintiffs as an indirect measure of sex bias is viewed by 
defendants as an indirect measure of possible genetic and/or environmental 
influences that affect choice of academic discipline and job performance 
and thus indirectly salary. The problem is one of ‘‘confounding.’’ The 
term ‘‘confounding’’ refers to a situation in which two (or more) proposed 
causal constructs are both measured by the same variable. More generally, 
the problem is one of the validity of the construct ‘‘sex bias’’ offered by 
plaintiffs and of the ‘‘societally-induced sex differences’’ proposed by 
defendants to explain sex discrepancies in salary. 


13. Other Noise Reduction Designs 


There are methods other than the covariance analysis to reduce noise 
and to ensure the groups have the same means on identified nuisance 
variables. If each female is coupled for the analysis with a male that has 
the same (or nearly the same) value on the nuisance variable, the techni- 
que is called ‘‘pairing.’’ A statistical analysis is made on the average 
difference between all pairs to determine if that difference is more than 
one would expect by chance alone. Operating on the difference removes 
variability on the dependent variable that is related to the pairing variable. 
It also ensures that the two groups have average nuisance values that are 
approximately equal. If males and females with common nuisance scores 
are grouped for analysis, the technique is called ‘‘blocking.’’3?1 

The rationale for cohort analysis is similar to that of blocking. Year 
of hire is often the basis for forming male and female cohort groups that 
are compared at some subsequent date with respect to some employment 
benefit. Each technique suffers because individuals for which suitabie 
matches cannot be found must be excluded from the analysis, thereby 
reducing the power of the test.322 


14. Qualitative Dependent Variables 


The class of statistical methods discussed to this point was designed 
to accommodate the quantitative (continuous) dependent variables like 





321 B. HUITEMA, supra note 313, at 186. 
322 H. BLALOCK, supra note 292, at 182. 
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salary that may take on a large number of possible values. Sex bias litiga- 
tion is also concerned with qualitative (discrete) dependent variables such 
as tenure and promotion decisions (yes or no) and faculty rank (instruc- 
tor, assistant, associate or full professorship) that may take only a limited 
number of levels. 

Some of the previously discussed methods, for example, multiple 
regression, may be modified to handle qualitative dependent variables by 
a technique called ‘‘dummy coding.’’ For example, the decision to hire 
may be coded ‘‘1,’’ that to not hire ‘‘0.’’ In the application of dummy 
coded multiple regression to hiring data, a weighted combination of 
nuisance and independent variables is used to predict the probability that 
each individual was hired.*23 Since the actual value of the dependent 
variable (hiring decision) is either 1 or 0, a basic assumption that the depen- 
dent variable is linearly related to each of the independent variables is 
violated. 

Log-linear models are a class of methods developed especially to 
handle qualitative dependent variables.324 The logit model®?5 is a special 
kind of log-linear model used for dichotomous (two-value) dependent 
variables. Logit deals with odds, where regression deals with probabilities. 
If half the individuals are hired, the odds of a decision to hire are 1:1 
and the probability of hire is .5. If three out of four are hired, the odds 
are 3:1 and the probability is .75. A three-fold increase in odds here cor- 
responds to a .25 increase in probability. Odds are multiplicative, while 
probability is additive. One can transform odds to probabilities and vice- 
versa, but the models often give different results. The term ‘‘log-linear’’ 
comes from the fact that computations are based on logarithm of odds 
to make the model analogous to more familiar linear additive models. 

One desirable feature of logit analysis is that the descriptive outcome 
measures are meaningful to a layperson. For example, an outcome might 
report that the probability of obtaining tenure for a male Ph.D. in the 
physical sciences with eight or more years experience is .55 and that of 
a comparable female is .45. Similar results would be available for all the 
various combinations of levels of the nuisance variables. 

If all observed proportions (probabilities estimates) are between .25 
and .75, dummy coded regression and logit analysis will produce similar 
(but not necessarily identical) results. For values outside this range, logit 
will generally provide a better fit to the data. Logit also more readily ac- 
commodates interaction terms that make it possible to identify, for exam- 
ple, evidence of possible discrimination for some combination of nuisance 
variables and not others. Different models give different expected frequen- 
cies for various combinations of nuisance and independent variables. A 





323 Magidson, Foreward, in ANALYZING QUALITATIVE CATEGORICAL DATA 27 (L. Goodman 
ed. 1978). 

324 See generally ANALYZING QUALITATIVE CATEGORICAL Data (L. Goodman ed. 1978). 

325 Magidson, supra note 323. 
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chi square statistic somewhat analogous to that presented, above, is used 
to evaluate different models. 

‘Discriminant analysis,’’326 another technique employed with a 
categorical dependent variable, is logically equivalent to dummy coded 
multiple regression if the dependent variable can take only two values. 
Thus, the proposed advantages for logit analysis over dummy coded multi- 
ple regression should also obtain when logit is compared to discriminant 
analysis. 


15. Causal Models 


Limitations of each of the classes of models discussed to this point, 
when applied to passive observational data, have long been recognized. 
For example, the use of the regression or covariance model to evaluate 
the effect of compensatory education programs such as ‘‘Head Start’’ 
created a controversy that is over a decade old and still rages. The basic 
problem, already alluded to, concerns whether predictor variables can be 
interpreted as causal variables. As early as 1918 a statistical model was 
proposed to enable one to make causal inferences from passive observa- 
tional data.22”7 Only recently, however, have the models been generalized 
and computational routines developed so as to permit wide-scale applica- 
tions. These models are known under a variety of names: ‘‘simultaneous 


equation systems,”’ ‘‘linear causal analysis,’’ ‘‘path analysis,’’ ‘‘structural 
equation models,’’ etc.32® More broadly, these are called causal models. 
These models were developed to address problems commonly known to 
be associated with extracting causal interpretations from a regression 
analysis.329 


In the representation of causal models, causal effects are depicted by 





326 B. TABACHNICK & L. FIDELL, USING MULTIVARIATE STATISTICS 292 (1983). 

327 Magidson, supra note 323, at vii. 

328 See generally K. JoRESKOG, ADVANCES IN FACTOR ANALYSIS AND STRUCTURAL EQUATION 
MODELs (1979). 

329 The problems to which these models were addressed is concisely described by 
Magidson: 

Let us consider the general problem of making causal interpretations from 
nonexperimental data, especially when little is known a priori about the causal 
mechanisms that generated the data (the typical case in the social sciences?). Sup- 
pose we run a regression of y, a measure of self-esteem of high school students, 
on x, a set of variables that may be related to self-esteem. It is not uncommon 
in this situation, especially if the predictor variables are correlated with each other, 
to find the signs of one or more of the significant regression coefficients to be 
negative although we suspected that they would be positive. Does this mean that 
the associated predictor variables have a negative ‘‘effect’’ on self-esteem? Not 
necessarily. 

Arthur Goldberger points out that regression analysis is a legitimate method 
for generating unbiased predictions for the dependent variable. Whether the predic- 
tors are in fact causally prior to, causally unrelated to, or causally determined by 
the dependent variable, the estimated regression coefficients generate unbiased 
predictions based on the given values of the predictors. However, to interpret these 
coefficients as structural measures of causal effect, certain requirements must be 
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an arrow going from the cause to the effect. A double-headed arrow in- 
dicates two valuables are correlated but no causal direction is indicated. 
A letter associated with each arrow represents a structural coefficient. 
When assigned a number, and the arrow is unidirectional, the coefficient 
represents how much the effect variable changes each time the causal 
variable changes by one unit. 

In constructing a causal model, one starts by listing all the variables 
that are thought to be related to the problem at hand. The next step is 
to hypothesize for each possible pair of variables whether the variables 
are related and, if so, the direction of the relationship. Given a model 
and the associated structured coefficient, the population correlations 
among all variables can be derived. 

In using the causal model approach, one reverses the process. Given 
the sample correlations among the observed variables, one tries to estimate 
the causal connections and structural coefficients. A good model is one 
that has as few connections between variables as possible and most of 
the connections are unidirectional. Competing causal hypotheses can be 
evaluated by determining which of the two best reproduce the observed 
relations among the variables. 

Consider the two models below:2%° 


Sex 


{ 


Time 
Since 
PhD 


! 


Publications 





MODEL 1 


an ae te 


Sex ———> Since ————~»> Publications 
PhD 


MODEL 2 





met that are typically not met in most applications of regression analysis in the 
social sciences. When they are met, the regression model transforms into a struc- 
tural equation (causal) model and the predictor variables become explanatory 
variables, or explanatory factors. 

J. MAGIDSON, supra note 323, at viii. 


330 See generally J. COHEN & P. COHEN, APPLIED MULTIPLE REGRESSION/CORRELATION ANALYSIS 
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Model 1 corresponds to a multiple regression model and is less well 
developed than Model 2 because all one is able to say is that the indepen- 
dent (or nuisance) variables are related without specifying the direction 
of that relationship. 

Estimates of the parameters of Model 2 could be obtained through 
a series of regression analyses by using sex to estimate time since Ph.D.; 
time since Ph.D. and sex to estimate publications; and sex, time since 
Ph.D. and number of publications to estimate salary. In the present con- 
text the parameter estimates estimate the influence on salary (in dollars) 
of a unit change in the value of the other variables in the model. 

Although it is not obvious with such a brief introduction, causal model 
approaches offer a number of advantages in efforts to evaluate causal in- 
fluences based on passive observational data. Direct, indirect and spurious 
effects of one variable on another may be separated. Problems associated 
with unreliable measurements may be separated from the problem of 
estimating the effect of one construct on another. The possibility of 
reciprocal causation between variables may be addressed. Many of the 
assumptions that are made but not tested with other statistical techniques 
may be tested or relaxed when using causal modeling techniques. 

Causal modeling is not a panacea. The language and notation pre- 
sent problems even to persons well versed in other statistical techniques. 
The techniques do not prove a ready answer for some measurement prob- 
lems such as how to directly measure the construct of sex bias or to ob- 
tain adequate definition and measures of job performance. Nevertheless, 
structural models would appear to be the only alternatives currently 


available to handle many of the complexities associated with sex bias 
litigation. 


B. Use of Statisticians 
1. In Collecting and Evaluating Data 


In cases involving the treatment of plaintiff’s class, each side will 
probably need an expert with strong quantitative or statistical skills and 
relevant substantive training, either an industrial psychologist or a labor 
economist. The former would be the clear choice where the issue is in- 
itial selection. The latter would be the clear choice where the issue is 
compensation disparity. 

In cases involving issues other than initial hire, some gathering of 
additional post-hire data is usually advisable. Institutions of higher learn- 
ing have aptly been called ‘‘collections of cottage industries.’’ The bases 
of comparison applied in awarding promotion, renewing contracts and 
recommending tenure, and the relevant qualifications and rankings of 





FOR THE BEHAVIORAL SCIENCES 353-78 (2d ed. 1983). (The referenced pages contain a lucid 
explanation of causal models developed in terms of sex discrimination in faculty salaries). 
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faculty members, if ascertainable for the years in question, are usually 
to be discovered at the department level. Gaps in post-hire data often 
necessitate gathering relevant types of information by surveying incum- 
bent faculty. 

Once the expert understands the institution’s practices, he or she can 
often provide useful guidance on which types of additional data have tradi- 
tionally proven most useful in analyzing apparent disparities. The data 
could then be examined by computer to see what percentages of the pro- 
tected group in question one would anticipate absent discrimination and 
after performance variables are accounted for. If such data is not gathered, 
the defendant may be faced with pre-hire differences which tend to 
overestimate sex discrimination, against which it can offer only incompe- 
tent stereotypes about females. 


2. As an Expert Witness 


The more complex, second generation of statistical devices discussed 
above in part A of this section are sometimes difficult to grasp, even when 
reviewed at leisure. That heightens the value of discovering statistical 
analyses prior to trial. However, litigation is an adversary, not a col- 
laborative, process. Opposing parties seek to discover the opinions and 
underlying bases of their adversary’s expert witness while seeking to limit 
discovery of the experts whom they have consulted. Successful strategy 
in these efforts hinges upon a close knowledge of the Federal Rules of 
Civil Procedure.*31 The discoverability of expert witnesses and their opin- 
ions is governed by Rule 26(b)(4). Reflection upon Rule 26(b)(4) sug- 
gests steps which could limit the discovery of studies harmful to one’s case. 

Under Rule 26(b)(4), expert witnesses to whom a party has provided 
information and from whom it has elicited opinions, fall into three 
categories in terms of the discoverability of their identity and opinions. 
If a party plans to call an expert witness at trial, the party would have 
to respond to questions seeking the expert’s identity,*52 as well as the 
matter as to which he or she is anticipated to testify, facts and opinions 
to be offered, and grounds relied upon. Moreover, expert witnesses whom 
one anticipates calling at any trial may, upon motion, be subject to fur- 
ther discovery.*33 By contrast, the facts and opinions held by an expert 
whom a party has ‘‘retained or especially employed”’ but does not intend 
to call, can be discovered only upon a showing of exceptional 





331 See generally M. Chu, Discovery of Experts, LITIGATION 13 (Winter 1982); D. HirscH 
(ed.). THE ExpeRT WITNESS IN LITIGATION (Defense Research Institute 1983). 

332 A perhaps tactically undervalued exception to the prior identification obligation 
is that involving the rebuttal witness. In a recent Philadelphia case, defendant’s lead witness, 
the chairman of a statistics department of a prestigious university, who was not identified 
before trial, limited himself in rebuttal testimony to deprecating the assumptions, conclu- 
sions and reputation of plaintiff's expert. 

333 Fep. R. Civ. P. 26(b)(4)(A). 
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circumstances.334 Finally, as a consequence of the quoted limitation in 
the preceding sentence, discovery is precluded against experts who were 
informally consulted in preparation for trial but not retained or especially 
employed.335 

Litigants have occasionally chosen to have preliminary studies run 
to determine which variables are helpful or harmful and which alternative 
units of measurement give the best results before dealing with the expert 
whom they anticipate calling to testify. If simpler or more plausible models 
than that ultimately produced at trial prove harmful to one’s case, the 
identified expert who risks being deposed has no knowledge of that. 

Litigants will want carefully to consider whether they wish for the 
expert to generate successive (and perhaps discoverable) reports to justify 
his or her fees. Paths of inquiry pursued through several reports but 
ultimately abandoned may prove embarrassing. 

If an expert is deposed, that should only be done after interrogatories 
have elicited his or her training, publications, faculty appointments, 
courses taught, prior court appearances, financial arrangement, 
methodologies and textual authorities relied upon or practical experience, 
and a request to produce has uncovered any written reports and exhibits, 
along with any earlier drafts. A computerized search via Lexis or Westlaw 
for any judicial characterizations of the expert would also be useful 
preparation. 

In deposing an expert witness, ask about: all assumptions he or she 
has made (with concessions as to the consequence of any possibly er- 
roneous assumptions), data sought, data desired but not provided, popula- 
tions chosen and controls applied, whether sampling was involved and, 
if so, how performed, how and by whom variables were selected, whether 
any variables were discarded or units of measurement changed, how he 
or she determined the values to test for, as well as each study that was 
done and why. Ask how vulnerable the model is to the violation of assump- 
tions made about the distribution of the data, where caution is advised 
in interpreting results and why (for example, variation in the sign of the 
coefficients or drastic differences in calculated values from small dif- 
ferences in observed values), whether the most powerful statistical test 
appropriate to the circumstances was used, any plausible alternative tests 
not used and why, and what the chain of handling was in preparing the 
data, identifying each step taken. 

One should use one’s own expert witness to suggest follow-up ques- 
tions. A judgment should be made as to whether to highlight shortcom- 





334 Fep. R. Civ. P. 26(b)(4)(B). Moreover, there is a division of authority even on whether 
such expert’s identity can be discovered absent some special showing. Compare Perry v. 
W.S. Darley & Co., 54 F.R.D. 278 (E.D. Wis. 1971) (exceptional circumstances need to be 
shown), with Sea Colony Inc. v. Continental Ins. Co., 63 F.R.D. 113 (D. Del. 1974) (excep- 
tional circumstances need not be shown). 

335 See Advisory Committee Notes, 48 F.R.D. 487, 504 (1970). 
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ings in calculations done, thus prompting their being correctly redone 
prior to trial. Obviously, counsel should not get so intrigued by statistics 
as to fail to probe into lack of objectivity or reliability, the irrelevance 
of the study to issues before the court, or possible bias (whether he or 
she always testified for defendants or plaintiffs, or whether the fee is openly 
or de facto contingent). 

Between deposition and trial, each side will want to consider having 
its expert replicate the opponent’s analysis on its own data base, if data 
bases differ, or with the variables and measurements it has chosen in place 
of those of its opponent. The proportion of the observed difference in 
benefits which a regression model explains is measured by its R? or cor- 
relation coefficient. If the substitution of one’s data base or variables for 
those of its opponents raises the R?, one shows that its approach is com- 
paratively more complete or satisfactory. 


XII. CONCLUSION 


Recruitment, selection, contract renewal, compensation, promotion 
or the granting of tenure each lends itself to being statistically evaluated 
in the search for those discrepancies that raise an inference of discrimina- 
tion. Where those statistical inferences have been raised, defendants in 
higher education have been uncertain of their ability to identify uniformly- 
imposed criteria that could survive a validation study or satisfy the business 
necessity test. This uncertainty is prompted by the decentralization of 
records and decision-making, the subjective process through which deci- 
sions are reached and the protean variety of faculty positions. : 

An alternative response to a plaintiff's showing of significant disparity 
is for the defendant to impugn it as being insignificant, inaccurate or time- 
barred. Defendants perhaps stand a better chance of such a showing if 
after the misincluded, misspecified and omitted variables are dealt with, 
there is no discrepancy that would raise an inference of discrimination. 
Defendants will scrutinize plaintiff’s studies for situations where (1) other 
variables are confounded with sex (for example, hiring figures are ac- 
cumulated across disciplines), (2) a variable is misspecified (for example, 
potential experience is used in place of actual experience), or (3) a variable 
reflecting productivity, such as rank or research output, is omitted. 

Both defendants and plaintiffs need to examine those variables that 
traditionally offer the more powerful explanations of observed variance. 
Plaintiffs may seek by a supporting analysis to anticipate those factors 
upon which defendant would predictably rely and show them to be pretex- 
tual in their case in chief. Both sides will want to become knowledgeable 
as to the predictable consequences of violating the assumptions of each 
statistical model. 

An objective appreciation of market forces ought to dispel any illu- 
sions as to the insularity of academic salary setting. Variables that measure 
the consequences of marital status seem to hold particular promise for 
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defendant. Stereotypes will be of no avail to defendant,*%* but empirically- 
demonstrated differences in human capital investment could prove 
decisive. If women do receive their degrees later, have more frequent career 
interruptions, publish less, tend to major in lower paying disciplines and 
tend to teach in junior or four-year colleges rather than universities, be- 
ing female may predict lower returns, but not cause them. 





336 Cf. Arizona Governing Committee v. Norris, 103 S. Ct. 3492, 3499 (1983). ‘‘For 
some jobs . . . there may be relevant skills that cannot be identified by testing. Yet, Title 
VII clearly would not permit use of . . . sex . . . as a proxy for such employment qualifica- 
tion, regardless of whether a statistical correlation could be established.”’ Id. at 3499 n.15. 











POLITICAL INTERFERENCE IN LAW 
SCHOOL CLINICAL PROGRAMS: 
REFLECTIONS ON OUTSIDE 
INTERFERENCE AND ACADEMIC 
FREEDOM 


ELIZABETH M. SCHNEIDER* 


INTRODUCTION 


Over the last twenty years, the academic curriculum of American 
law schools has been substantially changed through the development 
of law school clinical programs in which students work on actual legal 
cases and/or simulated problems for academic credit.1 The move toward 
clinical education, particularly ‘‘live-case’’ clinics, resulted from a grow- 
ing interest in delivery of legal services to the poor, law as a tool for 
social change in the 1960s, and a recognition that the traditional law 
school curriculum was not sufficiently focused on the development of 
problem-solving and other lawyering skills.? Interest in clinical educa- 
tion has also been fueled recently by the increased attention that the 
legal community and public generally have paid to issues of lawyer com- 





* Associate Professor, Brooklyn Law School. J.D., New York University Law School, 
1973; M.S., The London School of Economics, 1969; B.A., Bryn Mawr College, 1968; formerly 
Administrative Director and Staff Attorney, Constitutional Litigation Clinic, Rutgers Law 
School-Newark (1980-83), Chair, Committee on Political Interference. American Associa- 
tion of Law Schools (AALS) Section on Clinical Legal Education (1982-84). 

Professors James Stark of the University of Connecticut Law School, Elliott Mils- 
tein of American University Law School and Dean Rivkin of the University of Tennessee 
Law School made important contributions to the work of the Committee on Political In- 
terference and provided helpful comments on an earlier draft of this article. Sections I 
and II of this article are adapted from Political Interference in Law School Clinical Pro- 
grams, Tentative Final Draft, Report of the Committee on Political Interference, AALS 
Section on Clinical Legal Education (November 1982), which was jointly written by Pro- 
fessor Stark and this author. An earlier version of this article entitled Law School Clinical 
Programs and Academic Freedom was published in REGULATING THE INTELLECTUALS: PERSPEC- 
TIVES ON ACADEMIC FREEDOM IN THE 1980’s, (C. Kaplan & E. Schrecker, eds. 1983).Judy Fenster- 
man, Christiana Clark, Diane Lutwak, and Ann Ryan, students at Brooklyn Law School, 
provided invaluable research assistance for this version. 

1 The terms ‘‘clinical programs’ and ‘‘clinical education’’ in this article are meant 
to refer to ‘‘live-case’’ in-house clinical programs. 

2 See generally CLINICAL LEGAL EpucaTIoN: Report of the Association of American 
Law Schools—American Bar Association Committee on Guidelines for Clinical Legal Educa- 
tion (1980); Burger, The Special Skills of Advocacy: Are Specialized Training and Cer- 
tification of Advocates Essential to Our System of Justice, 42 FORDHAM L. REv. 227 (1973); 
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petency and professional responsibility.* Clinical legal education is now 
part of the academic curriculum of most law schools.* Many law schools 
have “‘live-case’’ clinical programs which function as part of the law 
school in which students get academic credit for work on actual cases, 
under the supervision of attorney-teachers paid by the law school. The 
majority of these ‘‘live-case’’ clinics still handle public interest cases 
involving civil rights, civil liberties, poverty law, or environmental law.® 

Since the early years of clinical education, state legislators and 
private groups have attempted to interfere with the curriculum of law 
school clinical programs, particularly at state law schools. The goal has 
been clearly expressed: to stop law school ‘‘live-case’’ clinics from in- 
volvement in public interest litigation. Recently there has been a 
resurgence of attacks on clinical programs through legislation, litiga- 
tion, and public pressure, as part of a broader war on legal services 
and public interest legal groups spearheaded by the Reagan administra- 
tion and supported by legislators, private right-wing groups, and 
corporations.* Forces external to the law school are thus attempting to 
réstrict the content of clinic litigation and interfere with basic litigation 
decisions which are at the heart of the educational function of clinical 
programs. Because clinical programs operate as intrinsic parts of the 
overall educational program of law schools, these attacks have been per- 
ceived and articulated as an infringement of academic freedom, both 
“‘individual’’ academic freedom,’ the ability of individual clinical 
teachers to teach what they want and carry on the litigation they need 
to teach with, as well as ‘‘institutional’’ academic freedom,* the law 
school’s ability to regulate its curriculum and fulfill its educational task. 





Meltsner & Schrag, Report from a CLEPR Colony, 76 Cotum L. REv. 581, 584-87 (1976); 
American Bar Association Section of Legal Education and Admissions to the Bar, Report 
and Recommendations of the Task Force on Lawyer Competency: The Role of the Law 
Schools (1979); Keeton, Teaching and Testing for Competence in Law Schools, 40 Mb. 
L. Rev. 203 (1981), American Bar Association Task Force on Professional Competence, 
Interim Report (1982). 

3 Clinical Legal Education, supra note 2, at 7. 

4 Id. 

5 Appendices, Selected Summaries of Law School Clinical Programs, 29 CLEv. Sr. 
L. Rev. 735-815 (1980). 

6 See Insult to the Poor and the Constitution, N.Y Times, December 13, 1982, at 
A22; Pollack, President Proposes the Elimination of Legal Services for the Poor, (memoran- 
dum circulated to law schools, 1981). 

7 Schrecker, Academic Freedom: The Historical View in REGULATING THE INTELLEC- 
TUALS: PERSPECTIVES ON ACADEMIC FREEDOM IN THE 1980’s (C. Kaplan & E. Schrecker eds. 
1983) at pp. 25-43; Levinson, Princeton versus Free Speech: A Post Mortem, in REGULATING 
THE INTELLECTUALS at pp. 189-208; see generally H. Epowarps & V. Norpin, HIGHER EDUCA- 
TION AND THE LAw (1979) at 4. 

8 EDWARDS & NorDIN, supra, note 7, at 4. Although the term ‘“‘institutional autonomy”’ 
is more precise, the terms ‘‘institutional autonomy”’ and ‘‘institutional academic freedom”’ 
are both used in this article. A recent spate of law review articles discuss the institutional 
autonomy aspect of academic freedom. See Finkin, On “‘Institutional’’ Academic Freedom, 
61 Tex L. REv. 817 (1983); Katz, The First Amendment’s Protection of Expressive Activity 
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In response to these attacks, efforts have been made to mobilize a 
national constituency of legal educators’ and lawyers’ groups. The 
Clinical Legal Education Section of the Association of American Law 
Schools, the membership organization of law schools, convened a Com- 
mittee on Political Interference® in 1982 to investigate the problem. This 
committee’s work has primarily involved the preparation of a report, 
which was written by Professor James Stark of the University of Con- 
necticut Law School and this author as chair of the Committee. The 
report of the Committee on Political Interference, Political Interference 
in Law School Clinical Programs’® (the Report), proposed that the 
American Bar Association (ABA) adopt an accreditation Standard link- 
ing law schools’ affirmative protection of clinic independence from out- 
side interference to law school accreditation. The Report, and the pro- 
blem of political interference in law school clinical programs, have 
received national attention. 

The assertion by clinical law teachers of equal entitlement to the 
protection of academic freedom afforded regular law teachers is not 
entirely new, but the Report represents a significant effort to expand 
the reach of the concept to include a less traditional segment of legal 
academia. While clinical education is now a mainstay of American legal 
education, it has still not overcome its second-class status. Within many 
law schools, clinical programs are not perceived by deans and regular 
faculty to be as important as traditional classroom courses. Clinical work 
or methodology is not integrated into the regular classroom,’? and 





in the University Classroom: A Constitutional Myth 16 U.C. Davis L. Rev. 857 (1983); 
Tepker, Title VII, Equal Employment Opportunity and Academic Autonomy: Toward A 
Principled Deference, 16 U.C. Davis L. REv. 1047 (1983); Note, The Challenge to An- 
tidiscrimination Enforcement on Campus: Consideration of An Academic Freedom Privilege, 
57 St. Jouns L. Rev. 546 (1983); Note, Academic Freedom and Federal Regulation of 
University Hiring, 92 Harv. L. REv. 879 (1979); Note, Preventing Unnecessary Intrusions 
on University Autonomy: A Proposed Academic Freedom Privilege, 69 Cauir. L. REv. 1538 
(1981); Yurko, Judicial Recognition of Academic Collective Interests, A New Approach 
to Faculty Title VII Litigation, 60 B.U.L. Rev. 473 (1980); Note, Testing the Limits of 
Academic Freedom, 130 U. Pa. L. REv. 712 (1982). 

® Although the Committee and the Report have used the term “‘political interference,’’ 
this article uses the terms ‘‘outside interference’’ and ‘‘political interference’’ 
interchangeably. 

10 Political Interference in Law School Clinical Programs, Tentative Final Draft, Report 
of the AALS Section on Clinical Legal Education, Committee on Political Interference 
(November 1982). A copy of the Report is on file with the author. 

11 See Limits Urged on the Litigation that Law Schools May Undertake in Clinics, 
THE CHRON. HIGHER Epuc., January 26, 1983, at 8; Report Scores ‘‘Political Interference”’ 
in Clinics, Nat’t L.J., February 28, 1983, at 4; Council States Policy on Clinic Interference, 
SyLLaBus (American Bar Association Section of Legal Education and Admissions to the 
Bar, June 1983) at 4. 

12 See Amsterdam, Clinical Lega] Education—A Twenty-First Century Perspective, 
__ J. Lecat Epuc. ____ (forthcoming 1984); Michelman, Committee Report on Curriculum 
of Harvard Law School (1982); Munger, Clinical Legal Education: The Case Against Separatism, 
29 CuEv. St. L. REv. 715 (1980); Menkel-Meadow, The Legacy of Clinical Education: 
Theories About Lawyering, 29 CiEv. St. L. Rev. 555 (1980). 
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clinical teachers are not accorded equal status, salary, or treatment with 
the regular faculty.‘* Most clinical teachers are not on a tenure track, 
but have short term contracts or limited appointments.’* Thus, there 
are frequently tensions between clinical teachers, deans, and regular 
faculty members, many of whom have mixed feelings about clinical 
education and the public interest content of much clinical work. In ad- 
dition, ‘‘live-case’’ clinical programs are expensive, thereby severely tax- 
ing the resources of many law schools.*® As a result of these financial 
burdens, as well as other factors, many law schools are now develop- 
ing simulation programs in which students deal with hypothetical, as 
opposed to actual cases, or placement programs in which students are 
placed for supervision with lawyers outside the law school, as opposed 
to ‘‘in-house’’ clinical programs. 

Because clinical education has a second-class status within legal 
education, it needs the ‘‘protection’’ afforded by academic freedom. 
Although this protection may be somewhat limited, since academic 
freedom has not historically protected all segments of the academy'** 
but only the more established segments, it can have an important prac- 
tical impact on the maintenance and expansion of “‘live-case’’ clinical 
programs. In addition, because the ideology of academic freedom plays 
an important legitimating role, the claim that clinical education is equally 
entitled to the protection of academic freedom can make a crucial 
link between the educational function of clinical and traditional 
classroom teaching, a link which could have profound implications for 
the form and content of legal education. 

This Article examines the problem of political interference in law 
school clinical programs and its implications for academic freedom. The 
first section gives an historical overview of the problem of political in- 





13 Watkins, Teachers of Clinical Law Seek Recognition, Better Treatment, THE CHRON. 
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IN THE UNITED STATES (1955); Schrecker, supra note 7. 
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terference in law school clinical programs. The second section sum- 
marizes the Report of the Committee on Political Interference. The third 
section considers the problem of political interference in law school 
clinical programs and the approach of the Report from the broader 
perspective of outside interference struggles, the particular problems of 
American legal education, and the interrelationship between ‘‘in- 
dividual’’ and ‘‘institutional’’ academic freedom. 


I. THE PROBLEM OF POLITICAL INTERFERENCE IN 
Law SCHOOL CLINICAL PROGRAMS 


Efforts by groups outside the law school to restrict the public in- 
terest content of law school clinical programs began as early as the 1960s 
when clinical legal education first developed. In 1968 two faculty 
members of the University of Mississippi Law School who taught a 
clinical program affiliated with North Mississippi Rural Legal Services 
were dismissed. Their dismissal resulted from pressure placed on the 
law school by members of the Board of Trustees and members of the 
state legislature who were unhappy with the legal services program, 
particularly the filing of a school desegregation suit.’” State legislative 
hearings were held, and the Chancellor terminated the law school’s 
agreement with legal services. The Chancellor then promulgated a rule 
that stated that ‘‘no person who is employed by the Rural Legal Ser- 
vices Program of the Office of Economic Opportunity shall be employed 
as a member of the faculty of the University of Mississippi nor shall 
the employment of any member of the faculty of the School of Law of 
the University of Mississippi be continued if such faculty member elects 
to be employed concurrently by the Rural Legal Services Program of 
the Office of Economic Opportunity.’’** The two law professors sued 
the University and Chancellor, the Dean of the Law School, and the 
Executive Secretary and members of the Board of Trustees of State In- 
stitutions of Higher Learning for violation of their civil rights.1° They 
claimed that the law school had singled out the legal services program 
as the sole activity in which faculty members could not be employed 
outside their law teaching although it permitted other outside and part- 
time employment. The district court upheld the dismissal, but the Fifth 
Circuit reversed on the ground that the law school’s imposition of dif- 
ferent and more onerous restrictions than those imposed upon other law 





17 Trister v. University of Miss., 420 F.2d 499 (5th Cir. 1969). 

18 Td. at 501. 

18 This suit was brought under 42 U.S.C. § 1983 which provides that: 
Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any State or Terrirtory, subjects, or causes to be subjected, any citizen 
of the United States or other person within the jurisdiction thereof to the depriva- 
tion of any rights, privileges, or immunities secured by the Constitution and 
laws, shall be liable to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress. 
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professors in the same category violated plaintiffs’ rights to equal 
protection.?° 

In 1969, a joint committee of the American Association of Univer- 
sity Professors (AAUP) and the Association of American Law Schools 
(AALS) investigated the claims of political interference in the Univer- 
sity of Mississippi Law School case. The committee issued a report which 
concluded that political pressure by members of the state bar, state 
legislators, and the governor’s office caused the law school to sever its 
clinical affiliation with the legal services program on the ground that 
it had been involved in ‘‘civil rights activities,’’ and to terminate il- 
legally the contracts of the two professors who wished to remain con- 
nected with the clinic.?' 

Threats by state legislators in New Jersey and Connecticut to clinical 
programs at Rutgers Law School-Newark?? and the University of Con- 
necticut Law School? followed in the early 1970s. The Governor of Con- 
necticut labelled the University of Connecticut legal clinic as ‘‘nothing 
more than an agency designed to destroy our government and its in- 
stitutions’’ and threatened to cut off state funding.” 

In 1975, a special appropriations bill was passed by the Arkansas 
legislature in response to controversial civil liberties litigation oppos- 
ing the state handled by a law professor at the University of Arkansas 
in his private capacity, which made it ‘‘unlawful for any person 
employed by the School of Law of the University of Arkansas . . . to 
handle or assist in the handling of any lawsuit in any of the courts 
of this State or of the federal courts.’’?5 This bill was challenged by 
twenty-five members of the faculty of the law school, who sued the Board 
of Trustees of the University, the President of the University, and the 
Dean of the Law School.?° The Arkansas Supreme Court held that the 
bill denied the plaintiffs equal protection since it was limited to certain 
categories of members of the faculty.2” The appropriations bill expired 
at the end of the year and was not resubmitted.?* 

Over the last several years, political interference appears to be on 





20 Trister at 504. 

21 The University of Mississippi AAUP BULLETIN (Spring 1970) at 75-86. 

2 Conversation with Professor Frank Askin, Rutgers Law School-Newark, June 30, 
1982. 
23 Conversation with Professor Elliott Milstein, American University Law School, 
July 6, 1982. 

24 Id. 

28 Atkinson v. Board of Trustees of the Univ. of Ark., 262 Ark. 552, 554, 559 S.W.2d 
473, 474 (1977). 

26 Id. 


27 Id. at 556, 559 S.W. 2d at 475. Ironically, the primary case on which the Arkan- 
sas Supreme Court relied was Trister, see text accompanying notes 17-20. Both the AALS 
and the Society of American Law Teachers (SALT) filed amicus briefs in support of the 
law professors challenging the bill. 


28 Telephone conversation with Professor Morton Gitelman, University of Arkansas 
Law School at Fayetteville (January 12, 1964.) 
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the rise, particularly in state law schools. The focus has been on clinics 
and other litigation enterprises engaged in public interest representa- 
tion in such areas as civil rights, civil liberties, environmental law, 
and prisoners’ rights.2° These attacks have been directed at clinic litiga- 
tion efforts perceived as threatening the financial or political interests 
of the state or private groups. 

Legislators have attempted to restrict the types of cases which law 
school litigation programs at the Universities of Iowa, Colorado, and 
Idaho handle. Iowa’s ‘‘in-house’’ Prisoner Assistance Clinic, Complex 
Civil Litigation Clinic, and Legal Services externship program were 
threatened with termination by a bill introduced in the 1981 legislative 
session by six members of the Iowa House of Representatives in retalia- 
tion for the clinic’s successful prosecution of several large scale prison 
condition suits against the state penitentiary. The bill would have pro- 
hibited the expenditure of any state funds for the representation of clients 
in litigation against any governmental body, and specifically the 
representation of inmates, by persons associated with the law school’s 
clinical program.%° 

A similar bill, introduced twice in the Colorado state legislature, 
was directed against a seminar on constitutional litigation at the Univer- 
sity of Colorado Law School, taught by Professor Jonathan ‘‘Skip’’ Chase, 
in which students worked on civil rights cases. This bill, apparently 
a response to a lawsuit handled by Professor Chase which challenged 
a nativity scene, focused on him, not the seminar program, since it pro- 
hibited ‘‘law professors at the University of Colorado from assisting in 





29 However, members of a civil rights group recently sued to prevent a clinic at- 
torney from private pro bono representation of the Ku Klux Klan in a demonstration case 
on the ground that the use of state facilities in connection with this case violated state anti- 
discrimination statutes. Telephone conversations with Professor James Stark, University of 
Connecticut Law School (June 16, 1983 and July 3, 1984). 

30 Memorandum from Professor Barbara Schwartz, University of Iowa Law School 
to author (June 25, 1982) (on file with author). On February 12, 1981, House Bill #374 
was introduced into the Iowa Legislature. The proposed bill, ‘‘relating to the use of educa- 
tional funds under designated circumstances,’’ vould have effectively eliminated the legal 
assistance clinic at the University of Iowa Law School. The bill provided that: 

1. Funds available to state educational institutions shall not be used to provide 

legal assistance to any person bringing a civil action against the state, a political 

subdivision of the state or an employee of the state or of a political subdivision 

acting in an official capacity. 

2. The state board of regents shall not maintain programs and state funds shall 

not be used for programs providing civil legal assistance to inmates of the Iowa 

correctional system. 
The bill did not make it out of committee. Subsequently, one of the sponsoring state 
legislators proposed an amendment to the Regent’s appropriation bill, whereby ‘‘as a con- 
dition of the appropriation made in this paragraph, funds appropriated in this paragraph 
shall not be used for programs providing legal assistance to inmates of the Iowa correc- 
tional system.’’ However, on May 15, 1981, this amendment was defeated by a 53-42 
(and 5 abstentions) vote of the full house body. Telephone conversation with fowa 
Legislative Service Bureau (September 30, 1983). 
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litigation against a governmental unit or political subdivision.’’*‘ In 1981, 
this so-called ‘‘Skip Chase’’ bill passed both houses of the legislature 
but was postponed indefinitely.%? 

In Idaho, the Idaho House of Representatives voted to prohibit any 
public institution of higher education from offering ‘‘courses, clinics 
or classes in which a student assists or participates in any suit or litiga- 
tion against the State, its agencies or its political subdivisions.’’** This 
measure was defeated in Senate Committee.** In Connecticut, a high- 
ranking state official threatened to introduce legislation to curtail the 
activities of the law school’s criminal law clinic, which had success- 
fully challenged a provision of Connecticut’s death penalty statute.%5 

Outside interference has also resulted from litigation. The Univer- 
sity of Tennessee’s Law School clinical program was investigated by the 
University as a result of motions made by the State Attorney General to 
dismiss the clinic’s application for attorneys’ fees in a clinic civil rights 
case on the ground that clinic attorneys were state employees and that 
the fee request circumvened the budget process.** This led the university 
board of trustees to convene a special committee to study the clinic. This 
inquiry led to an unwritten ‘‘agreement’’ that the clinic would not in- 
itiate any ‘‘significant’’ suits against the state, and to the severance of 
the clinic from the legal services program with which it was previously 
joined.37 





31 Telephone conversation with Professor Jonathan Chase, now Dean of Vermont 
Law School (July 7, 1982). 

32 House Bill #1315 was introduced in the State Affairs Committee of the Colorado 
House of Representatives on February 5, 1981. It provided that ‘‘ (n)o employee or agent 
of the University of Colorado shall assist, represent or provide legal services to any per- 
son in any civil action against the state, any department or agency thereof, unless such 
employee or agent or the University of Colorado is a party in such action.’’ The bill was 
reported out of the House Committee, and, introduced in the Senate, assigned to the Senate 
Judiciary Committee, reported out of committee but then postponed indefinitely. Telephone 
conversation with Karen E. Stewart, librarian, Colorado Legislative Bill Information Bureau 
(October 1, 1983). 

33 This bill, House Bill #800, was introduced in the Idaho House of Representatives 
on March 8, 1982. It ‘‘prohibited higher education faculty members and students from 
participating in actions against the state, its agencies or political subdivisions,’’ and 
provided that ‘‘no institution of higher education shall offer courses, clinics, or classes 
in which a student assists or participates in suits or litigation against the state, its agen- 
cies or political subdivisions.’’ On March 15, 1982, it passed with a 50-17 (3 abstentions) 
vote. Telephone conversation with Idaho Legislative Information Center (September 28, 1983). 

34 The Bill was referred to the Senate Judiciary and Rules Committee on March 16, 
1982, but was defeated in the Senate Committee. Telephone conversation with Idaho 
Legislative Information Center (September 28, 1983). 

38 Telephone conversation with Professor James Stark, University of Connecticut Law 
School (June 16, 1983). 

36 Telephone conversation with Professor Dean Rivkin, University of Tennessee Law 
School (June 16, 1983). 


37 Telephone conversation with Professor Jerry Black, University of Tennessee Law 
School (June 20, 1983). 
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Attacks on a University of Oregon Law School clinic, the Pacific 
Northwest Resources Center, have been repeatedly mounted by private 
groups through the courts and through pressure on the State Board of 
Higher Education.** In one incident in 1981 the clinic, funded at that 
time by the National Wildlife Federation, angered powerful members 
of the timber industry by bringing a lawsuit to halt timbercutting prac- 
tices in Idaho. Lawyers for the timber industry were able to question 
two clinical instructors, the dean of the law school, two former clinic 
students, and several university officials under oath concerning the 
clinic’s relationship with the university, methods of clinic decision- 
making, and student supervision.*® In addition, the timber groups 
pressured university officials and the Board of Higher Education to 
restrict the clinic’s legal work and lobbied the legislature over the univer- 
sity’s budget.*° A recent attempt by one of the same private timber com- 
panies to harass the Oregon clinic in another environmental lawsuit 
spurred the Committee on Political Interference to enlist the AALS to 


file an amicus curiae brief on behalf of the plaintiffs. This brief argued 
that 


it will harm American legal education if the fact that a party is represented 
by a law school clinic can be used to divert the time and attention of 
the court from the merits of the litigation and to burden that party and 
the law school with annoying discovery and other wasteful pre-trial 
proceedings.‘ 





Although there may be particular cases in which there is a conflict of intérest be- 
tween a state law school clinical program and a suit against the state, flat rules prohibiting 
a clinic program from suing the state in all circumstances are not sufficiently narrowly 
drawn and/or directed at specific conflict. Conflict of interest restrictions are for the benefit 
of the client, and following full disclosure to the client, the client may choose to con- 
tinue with the representation. CoDE OF PROFESSIONAL RESPONSIBILITY DR 5-101(A), EC 5-21 
(1981); MODEL RULES OF PROFESSIONAL ConDucT Rule 1.7 (1983). In New Jersey, an Ad- 
visory Opinion of the State Executive Commission on Ethical Standards interpreted the 
New Jersey Conflicts of Interest Law to provide that “‘ (a) state officer or employee may 
appear for or represent any person or party without limitation in a proceeding before 
a court of record, whether or not the state is a party, and regardless of whether or not 
it is an adverse party.’’ Advisory Opinion No. 38, 105 N.J.L.J. 130 (February 11, 1980). 

38 See generally Seeing the Forest for the Trees, Willamette Week, December 29, 
1980—January 5, 1981, at 3. 

38° Letter from Professor John Bonine, University of Oregon Law School, to Professor 
Elliott Milstein (November 12, 1982) (on file with author). 

In July 1983, the Oregon Department of Justice issued an opinion letter which con- 
cluded that the handling of this case by the Pacific Northwest Resources Clinic did not 
involve the improper use of state funds, and that the University of Oregon was ‘‘acting 
for an educational purpose it is authorized to undertake.’’ Letter from Donald C. Arnold, 
Chief Counsel, General Counsel Division, Oregon Department of Justice to William E. 
Davis, Chancellor, Oregon State System of Higher Education, and Max Simpson, Oregon 
State Representative (July 11, 1983) (on file with author). 

40 Id. 

41 Thomas v. Petersen, Civ. No. 82-2056 (D. Idaho 1982). Memorandum of Associa- 
tion of American Law Schools as Amicus Curiae with respect to Plaintiffs’ Motion to 
Strike, at 2 (on file with author). 
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These instances of documented attacks against law school clinical 
teachers, and other faculty members who do public interest litigation, 
university administrators, and clinical programs share a common goal. 
They are determined efforts to restrict the content of the litigation which 
law school clinics and litigation enterprises handle. Individually and 
collectively, they constitute a significant chill on the educational in- 
dependence of American law schools. As one clinical teacher has stated, 
“‘there is no question that we worry constantly that our willingness to 
represent unpopular clients and our success in suing governmental 


bodies will cost us our chances to provide high quality clinical training 
to our students.’’4? 


Il. THE REPORT ON POLITICAL INTERFERENCE 


The Report on Political Interference in Law School Clinical Programs 
identified four different grounds on which outside interference with the 
operation of law school clinical programs is unwarranted and perhaps 
unlawful. First, outside attacks on law school educational programs 
threaten the institutional independence of law schools, their institutional 
academic freedom.**? Second, these attacks undermine the academic 
freedom of individual clinicians in their capacity as teachers.** Third, 
externally imposed restrictions on law school clinics conflict with the 


ethical obligation of clinicians, as attorneys, to exercise independent 
judgment on behalf of their clients and to take controversial cases.*5 
Fourth, interference with clinical curricula impinges upon protected first 
amendment** rights of associational and academic freedom, and raises 
serious constitutional problems. 


A. Institutional Academic Freedom 


As developed in the Report, external attacks on law school clinics 
constitute a serious challenge to the independence and institutional in- 
tegrity of American law schools.*? The choice of subject matter or em- 
phasis, choice of the type of cases which the clinic will handle, and 
litigation decisions are important educational decisions. Law school 
faculties commonly review proposed subject matter guidelines for clinics, 
just as they review course coverage and catalog descriptions for substan- 
tive courses in their curricula. To the extent that outside individuals 
or groups interfere with this process, they are challenging perhaps the 
most critical academic function of law school faculties. 

In 1966, the AAUP published a Statement on Government of Col- 
leges and Universities. This policy states that ‘‘[w]hen an educational 





Memorandum from Professor Barbara Schwartz, supra note 30. 
The Report at 3. 
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goal has been established, it becomes the responsibility primarily of the 
faculty to determine appropriate curriculum and procedures of student 
instruction.’’** It states further that when ‘‘external requirements in- 
fluence course content and manner of instruction or research, they im- 
pair the educational effectiveness of the institution.’’*® Section V con- 
tains the following language: 


The faculty has primary responsibility for such fundamental areas as cur- 
riculum, subject matter and methods of instruction, research, faculty status, 
and those aspects of student life which relate to the educational process. 
On these matters the power of review or final decision lodged in the gover- 
ning board or delegated by it to the president should be exercised adversely 


only in exceptional circumstances and for reasons communicated to the 
faculty.5° 


Outside political interference with law school clinical programs violates 
this policy statement and threatens the autonomy of law school faculties 
in designing high quality skills training programs for their students. 

However, the institutional academic freedom issues posed by out- 
side efforts to regulate legal educational curriculum are particularly com- 
plex because of the ‘‘outside’’ regulation which the ABA and other 
groups already exercise directly or indirectly. In recent years, for exam- 
ple, the Indiana Supreme Court and the South Carolina Supreme Court 
have adopted rules mandating extensive curricular requirements for 
students who wish to take bar examinations in those states, a develop- 
ment assailed by many law teachers.51 In addition, several high-level 
committees of legal educators and the ABA Section of Legal Education 
and Admissions to the Bar have incurred criticism for their efforts to 
suggest or mandate skills training in American law schools.52 

It has been argued that these outside efforts to regulate law school 
curriculum are different because their impetus is presumptively 
educational—to enhance the professional preparation of law students in 
the practice of law.5? By contrast, the impetus for the outside attacks 
on clinical education is manifestly political and ideological. These ef- 
forts can result in restrictions on clinics which threaten the ability of 
law schools to provide first-rate skills training. In addition they can im- 
pair, however subtly, the ability of law schools to inculcate in students 
traditional values of zealous advocacy and professional independence. 
Outside political attacks on clinical programs thus pose dangers to the 
institutional independence of law schools—different in kind from forms 
of professional regulation. 





48 AAUP Statement on Government of Colleges and Universities at 44 (1966). 
49 Td. 


se Td. at 43. 

51 See, e.g., NAHSTOLL, Current Dilemmas in Law School Accreditation, 32 J. LEGAL 
Epuc. 236, 241 nn.8,9 (1982). 

52 Id. at 241-42. 

53 The Report at 4. 
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B. Individual Academic Freedom 


In addition to undermining the institutional autonomy of law 
schools, political interference with clinical programs threatens the 
academic freedom of individual clinical teachers. At the present time, 
AALS bylaws and ABA Standards both incorporate AAUP principles 
of academic freedom and tenure.5* Under AAUP guidelines, a teacher 
is entitled to ‘‘full freedom in research and in the publication of the 
results’’ and ‘‘to freedom in the classroom in discussing his subject,”’ 
as long as he is ‘‘careful not to introduce into his teaching controver- 
sial matter which has no relation to his subject.’’55 


Neither the AALS nor the ABA presently has specific guidelines 
regarding academic freedom for clinical faculty. But, as argued in the 
Report,>* clinical teachers are—first and foremost—teachers and should 
be recognized as such. Selection of individual cases to handle and 
methods of handling those cases, like the selection of casebooks and 
classroom teaching approaches, lies at the very heart of the educational 
function of clinical programs. So long as the decisions made by a clinical 
teacher reasonably serve that educational function, a judgment that only 
the law school faculty is capable of making, these decisions should be 
protected by academic freedom. This is true particularly since, to a greater 
extent than the decisions of classroom teachers, decisions made by clinical 
teachers are made in a public forum. 


C. Professional Responsibility 


Outside interference with clinical programs poses especially sen- 
sitive problems because clinical faculty act in a dual capacity, as teachers 
and as attorneys. Thus, in addition to the academic freedom issues raised 
by interference with clinicians’ exercise of independent judgment and, 
particularly, the decision to undertake controversial cases, it was sug- 
gested in the Report that political attacks on clinicians may violate fun- 
damental ethical principles including those contained in the ABA Code 


of Professional Responsibility which sets forth binding standards of con- 
duct for lawyers.5” 





54 AALS ByLaws, §6-8(d) states: ‘‘A faculty member shall have academic freedom 
and tenure in accordance with the principles of the American Association of University 
Professors.”’ 

The ABA Standards and Rules of Procedures for Approval of Law Schools contain 
verbatim the text of the 1940 AAUP statement of principles on academic freedom and 
tenure in Annex 1 to its rules. 

55 1940 Statement of Principles on Academic Freedom and Tenure, in the Report at 5. 

56 The Report at 5. 

57 Id. at 5-6. Since the Report was written, the American Bar Association has replaced 
the ABA Code of Professional Responsibility (hereinafter Code) with the Model Rules 
of Professional Conduct (hereinafter Model Rules), 52 U.S.L.W.1 [August 16, 1983). 
At this time the Model Rules have not been adopted by any state. Nonetheless, provi- 
sions of both the Code and the Model Rules are cited here where applicable. 
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Interpretation of the Code of Professional Responsibility suggests 
that outside interference with a clinical teacher’s legal decisions con- 
cerning the handling of clinic cases—decisions such as choice of par- 
ties, forum, and legal remedies—is prohibited.5* In addition, Canon 5 
of the code states the fundamental principle that ‘‘[a] lawyer should 
exercise independent professional judgment on behalf of a client.’’5* The 
ethical considerations which explain these rules provide that a lawyer 
must ‘‘disregard the desires of others that might impair his free 
judgment.’’6° Since ‘‘[nJeither his personal interest, the interests of other 
clients, nor the desires of third persons should be permitted to dilute 
his loyalty to his client,’’*: a lawyer must resist employer pressures 
against independent judgment.*? He ‘‘shall not permit a person who 
recommends, employs, or pays him to render legal services for another 
to direct or regulate his professional judgment in rendering such legal 
services.’’®3 

Another section of the code stresses that every lawyer should aid 
in making legal services fully available,** and, the accompanying ethical 
considerations require each lawyer to accept his share of the burden 
of rendering legal services in those matters unattractive to the bar in 
general.*5 Thus, a lawyer cannot justify refusal to handle cases on the 
ground of his ‘‘personal preference...to avoid adversary alignment against 
judges, other lawyers, public officials or influential members of the 
community,’’** and cannot decline to handle legal matters which are 
‘‘repugnant’’ because of ‘‘the subject matter of the proceeding, [or] the 
identity or position of a person involved in the case.’’*? Similarly, an 
ABA ethical opinion on this issue states that 


{JJust as an individual attorney should not decline representation of an 
unpopular client or cause, an attorney member of a legal aid society’s board 
of directors is under a similar obligation not to reject certain types of clients 
or particular kinds of cases merely because of their controversial nature, 





58 The Report at 6; see ABA Formal Op. No. 324 (1970); ABA Formal Op. 334 (1974). 
58 Code at Canon 5. 
60 Id. at EC 5-21; see generally Model Rules at Rule 1.7. 
61 Code at EC 5-1; see generally Model Rules at Rule 1.7. 
62 Code at EC 5-23; see generally Model Rules at Rule 1.7. 
Code at DR 5-107(B); see generally Model Rules at Rule 1.7. 
64 Code at Canon 2; see generally Model Rules at Rules 6.1, 6.2 and Comments. 
65 Code at EC 2-26; Model Rules at Comment to Rule 6.2. 
Code at EC 2-28; Model Rules at Rule 6.2 and Comment. 
87 Code at EC 2-29; but see Model Rules at Rule 6.2 (c) which provides that: 
A lawyer shall not seek to avoid appointment by a tribunal to represent 
a person except for good cause, such as... the client or the cause is so repug- 
nant to the lawyer as to be likely to impair the client-lawyer relationship or 
the lawyer’s ability to represent the client. 
The Comment to Rule 6.2 states that ‘‘[a] lawyer ordinarily is not obliged to accept 
a client whose character or cause the lawyer regards as repugnant.”’ 
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anticipated adverse community reaction, or because of a desire to avoid 
alignment against public officials, governmental agencies, or influential 
members of the community.* 


These principles have been held to apply equally to law school 
clinical programs.*® In Informal Opinion No. 1208, the ABA Ethics Com- 
mittee considered the ethical implications of law school guidelines which 
would bar clinics from suits against the state, as well as guidelines which 
would require prior approval for such suits from a clinic governing board 
on a case-by-case basis.”2 The opinion concluded that neither set of 
restrictions was ethically permissible on the ground that ‘‘[l]awyer- 
members of a governing body of a legal aid clinic should seek to establish 
guidelines that encourage, not restrict, acceptance of controversial clients 
and cases.’’?! Thus, Opinion No. 1208 clearly suggests that law schools 
should resist efforts at interference with the attorney-client relationship 
when they arise. 


D. Constitutional Considerations 


The Report on Political Interference in Law School Clinical Programs 
argues that law school clinical programs are protected by the first amend- 
ment from state interference.”? Outside interference with clinical cur- 


ricula restricts law teachers’ and law schools’ rights of academic freedom 
as well as clients’, teachers’, and students’ rights of association for the 
purpose of litigation. While any form of interference burdens the exer- 
cise of these rights, state legislation which conditions funding of state 
law school clinics on the non-exercise of these rights raises particular 
constitutional problems. Bills like those proposed in Iowa, Colorado, 
and Idaho impermissibly dictate the subject matter and content of law 





6s ABA Comm. on Professional Ethics, Formal Op. 324 at 5 (1970). 

6° ABA Comm. on Ethics and Professional Responsibility, Informal Op. 1208 (1972), 
reprinted in INFORMAL ETHICS Opinions, Vol. II at 441. 

70 Id. at 442. This ethical opinion was written in response to threats made by the 
Governor of Connecticut to the University of Connecticut Law School clinical program 
in the 1970s. The opinion assumed that ‘‘the governing body of the law school clinic 
is a hierarchy consisting of the law school faculty and its committees and its Dean, the 
university administration and the university board of trustees. Some of the individuals 
in this hierarchy are lawyers and some are not.’’ Id. The Guidelines for Clinical Legal 
Education note that “‘[t]}he functioning of a [clinic] advisory group raises problems, however, 
particularly in the area of interfering with the attorney-client relationship. ABA Formal 
Opinions 324 and 334 indicate that an advisory board is significantly limited in its role 
once a case has been accepted.’’ CuinicAL LEGAL EDUCATION, supra note 2, at. 90. 

71 However, the Opinion suggests that lawyer-members of the board would only 
be subject to a disciplinary sanction for establishment of and participation in a prior ap- 
proval, case-by-case clinic case selection process, although across-the-board restrictions 
on suing the state are ‘‘counter to the ethical precepts urged upon lawyers in the Code 
of Professional Responsibility..’ ABA Comm. on Ethics and Professional Responsibility, 
Informal Opinion 1208 (1972) reprinted in INFORMAL ETHics Opinions, Vol. III at 44. 

72 The Report at 8. 
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school curriculum by effectively prohibiting state law school clinics from 
engaging in the very type of public interest litigation which has been 
the educational mainstay of most clinical programs. 

The Report suggests that the crucial educational function served by 
law school clinical programs protects clinic decisions concerning case 
selection and choice of defendants from state interference as an academic 
freedom interest.7* The Supreme Court has recognized an academic 
freedom interest derived from the rights of expression and association 
guaranteed by the first and fourteenth amendments’* for individual 
teachers.”5 An institutional right to protection against ‘‘governmental 
intervention in the intellectual life of a university’? has also been 
recognized by some justices.”* The Court recently reaffirmed that ‘‘the 
first amendment . . . does not tolerate laws which cast a pall of or- 
thodoxy over the classroom’’”’ and has stated that ‘‘[t]o impose any strait 
jacket upon the intellectual leaders in our colleges and universities would 
imperil the future of our Nation.’’”* The Report contends that restric- 
ting clinic litigation to cases which do not challenge state action un- 
constitutionally ‘‘impose[s] [a] strait jacket’? on law school curricular 
choices and casts a prohibited ‘‘pall of orthodoxy’’ over the law school.79 

Law school clinical programs generally involve representation of in- 
dividuals or groups exercising rights to association through litigation. 
Clinical teachers and student interns are also exercising these rights 
through participation in litigation. An unbroken line of Supreme Court 
decisions establishes that activities related to association for the pur- 
pose of litigation are protected against state action by the first and four- 
teenth amendments, and that state restrictions on the exercise of associa- 
tional rights must be justified by proof of actual harm to a compelling 
state interest.*° Indeed, the Supreme Court has recognized that ‘‘associa- 
tion [for the purpose] of litigation may be the most effective form of 
political association,’’*’ and thus has affirmatively sought to protect 
public interest litigation. The Report suggests that the right to sue the 
state is implicit in this protection of first amendment associational rights 
expressed through litigation.*? Just as the freedom to criticize the govern- 





73 Id. 

74 U.S. Const. amends. I and XIV. 

75 Keyishian v. Board of Regents, 385 U.S. 589 (1967); Sweezy v. New Hampshire, 
354 U.S. 234 (1957). 

7° Cannon v. University of Chicago, 441 U.S. 677, 730, 747 (1979) (Powell, J., dissent- 
ing); Regents of the Univ. of Calif. v. Bakke, 438 U.S. 265, 311-315 (1978) (Powell, J., 
concurring); Sweezy, 354 U.S. at 262 (Frankfurter, J., concurring in result.) 


”” Board of Educ. v. Pico, 457 U.S. 853, 870 (1982) (quoting Keyishian, 385 U.S. 
at 603). 


78 Sweezy, 354 U.S. at 250. 

79 The Report at 8. 

See NAACP v. Button, 371 U.S. 415 (1963); In re Primus, 436 U.S. 412 (1978). 
81 Button, 371 U.S. at 431. 

82 The Report at 9. 
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ment is essential to meaningful exercise of free speech rights, freedom 
to sue the state is essential to a meaningful exercise of associational 
rights.*®3 

The Report concludes that laws which restrict clinical programs from 
initiating suits against the state, particularly clinical programs at state 
law schools, suffer from serious constitutional defects.*+ Efforts to limit 
first amendment activity through the threat of withdrawal of state funds 
rather than outright prohibition appear to violate the constitutional re- 
quirement that the state cannot condition receipt of state funds on the 
waiver of constitutional rights.®® Differential treatment of state law school 





83 In an analogous context, the Third Circuit rejected an effort to enforce Penn- 
sylvania’s contract provision between the state and Community Legal Services (CLS) which 
barred the award of attorney’s fees in civil rights actions to state-funded legal services 
offices. Shadis v. Beal, 685 F.2d 824 (3d Cir. 1982), cert. denied sub nom. O’Bannon 
v. Shadis, 103 S. Ct. 300 (1982). It held that the contract provision violated public policy 
in favor of enforcement in civil rights actions as expressed in 42 U.S.C. § 1988. Indeed, 
in Shadis the Third Circuit emphasized the illegitimacy of Pennsylvania’s even less direct 
effort at stifling the prosecution of public interest suits. 

What the Commonwealth has attempted to do here is to buy immunity from 

CLS lawyers. In return for a steady, partial subsidy, the Commonwealth has 
demanded that CLS not seek attorneys’ fees in cases brought against the Com- 
monwealth. The obvious effect of this, if the agreement is enforced, is to cause 

CLS not to bring actions against the Commonwealth. In end result, an impor- 

tant member of the plaintiffs’ civil rights bar would be removed from the scene, 

and the vigorous enforcement of the laws would be materially quelled. 

Shadis, 685 F.2d at 831 (citing Shadis v. Beal, 520 F. Supp. 858, 864 (E.D. Pa. 1981), 
(emphasis supplied). 

84 The Report at 9. 

85 The Supreme Court has repeatedly held that the state cannot condition receipt 
of funds on a waiver of first amendment rights. Sherbert v. Verner, 374 U.S. 398 (1963) 
(state may not condition receipt of unemployment benefits on person’s willingness to 
accept Saturday employment that violates her beliefs); Pickering v. Board of Educ., 391 
U.S. 563 (1968) (board of education may not dismiss teacher on the grounds that teacher 
wrote letter critical of board); Shelton v. Tucker, 364 U.S. 479 (1960) (school may not 
condition teacher's re-employment on teacher’s signing of affidavit that lists all organiza- 
tions to which teacher belongs or contributes). The Supreme Court has explained why 
this is impermissible: 

{The government] may not deny a benefit to a person on a basis that infringes 

his constitutionally protected interests.... For if the government could deny a 

benefit to a person because of his constitutionally protected speech or associa- 
tions, his exercise of those freedoms would in effect be penalized and inhibited. 
This would allow the government to ‘‘produce a result which [it] could not 
command directly.’’ Speiser v. Randall, 357 U.S. 513, 526 (1958). Such in- 
terference with constitutional rights is impermissible. 
Perry v. Sindermann, 408 U.S. 593, 597 (1972). 
Based on this line of authority, the Report argued that since the state cannot directly 
dictate the subject matter of law school curriculum or prohibit public interest litigation 
challenging state action, it cannot ‘‘produc{e] that result’’ through the threat of denial 
of funds to state law schools. The Report at 9-10. 
However, this argument may not be so compelling in the context of legislative restric- 
tions on state law schools since it is not clear that the state cannot (and does not) effec- 
tively dictate the subject matter of the law school curriculum through funding decisions. 
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clinical programs based on the subject matter of their curricula also raises 
problems of unequal treatment for clinical programs which may violate 
the constitutional guarantee of equal protection.** 





Although there is little litigation directly challenging the scope of state legislative authority 
to control curriculum except in the context of a state criminal prohibition against lower 
school curriculum, Epperson v. Arkansas, 393 U.S. 97 (1968), as a practical matter state 
legislatures do control curriculum decisions through their exercise over funding decisions. 
Katz, supra note 8, at 916-17; O’Neil, Private Universities and Public Law, 19 BUFFALO 
L. REv. 155 (1970); R.W. FLEMING, AMERICAN HIGHER EDUCATION: TOWARD AN UNCERTAIN 
FUTURE 12 (1974-75). 

The scope of legislative authority respecting funding may vary according to the legal 
status of the university. A statutorily organized university is primarily a state agency which 
can be regulated by the legislature or controlled by the governor in any way which does 
not violate a constitution. See generally L. GLENNY & T. DALGLISH, PUBLIC UNIVERSITIES, 
STATE AGENCIES AND THE LAW: CONSTITUTIONAL AUTONOMY IN DECLINE (1973); EDWARDS & 
NorpIn, supra note 7, at 95-100. If the state university has constitutional status the institu- 
tion has greater autonomy since it elevates the institution to the level of a distinct govern- 
mental branch. See generally GLENNY & DALGLISH, supra; EDWARDS & NorDIN, supra note 7, 
at 57-79; Beckham, Reasonable Independence for Public Higher Education: Legal Implica- 
tions of Constitutionally Autonomous Status, 7 J.L. & Epuc. 176 (1978); Note, State Univer- 
sities: Legislative Control of a Constitutional Corporation, 55 Micu. L. REv. 728 (1957). Even 
though both statuses are subject to the appropriations power of the states, the conditions 
attached to the appropriations vary depending on the status and whether there is a state 
board of higher education. See GLENNY & DALGLISH, supra, at 117-23; Crockett, Constitu- 
tional Autonomy and the North Dakota State Board of Higher Education, 54 N.D.L. REv. 
529 (1978). A constitutionally organized school is in a stronger bargaining position than 
a comparably situated statutory school since its status gives it greater independence and 
stronger legal arguments to challenge appropriations conditions. 

However, decisions on funding involving universities with constitutional status in- 
dicate that even where schools are most autonomous there can be direct funding controls. 
Appropriation conditions requiring the ‘‘fair and equitable’’ distribution of funds, Board 
of Regents of Univ. of Mich. v. Auditor Gen., 167 Mich. 444, 132 N.W. 1037 (1911), 
loyalty oaths, Tolman v. Underhill, 39 Cal. 2d 708, 249 P.2d 280 (1952), accounting pro- 
cedures, State ex rel. Black v. State Bd. of Educ., 33 Idaho 415, 196 P. 201 (1921) and 
general health and safety measures, see BECKHAM supra, at 182; GLENNY & DALGLISH supra, 
at 149, have been upheld. Nonetheless, conditions with more direct impact on curriculum 
decisions have been struck down. Constitutionally organized universities have successfully 
challenged attempts to relocate the medical school, Sterling v. Regents of the Univ. of 
Mich., 68 N.W. 253 (Mich. 1896), to control faculty wages and reduce teaching hours, 
Regents of the Univ. of Mich. v. State of Mich., 47 Mich. App. 23, 208 N.W.2d 871 
(1973), modified, 395 Mich. 52, 235 N.W.2d 1 (1975), to set the maximum on out-of-state 
enrollment, to prohibit scholarships, and, most importantly, to limit funds that can be 
spent for a given department. State Bd. of Agriculture v. Foller, 180 Mich. 349, 147 N.W. 
529 (1914). 

But even if it were clear that the states could not dictate educational curriculum 
through funding decisions, the Supreme Court has refused to recognize that states have 
an obligation to subsidize even constitutionally protected rights and has repeatedly refus- 
ed to view state refusal to subsidize as a form of constitutional infringement. See Maher 
v. Roe, 432 U.S. 454, 474 (1977) (constitutional protection afforded a woman’s reproduc- 
tive choice did not prevent Connecticut from making ‘‘a value judgment favoring childbirth 
over abortion and implemenjting] that judgment by the allocation of public funds ’’). For 
analysis of this argument see infra note 106 and accompanying text. 

86 The Report argued that differential treatment of state law school clinics on the 
basis of whether they sue the state raised serious issues of equal protection as ‘‘informed 
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E. Need for an ABA Standard 


Finally, the Report points out that there is a need for an ABA Stan- 
dard as a means of affirmatively encouraging law schools to protect and 
ensure clinic independence from outside interference. It proposed that 
the law school’s responsibility to do so should be explicitly tied to the 
ABA’s professional accreditation process in order to have a potential 
sanction for non-compliance. ®’ 

The primary argument made in support of a Standard is economic. 
Outside interference in clinical programs is increasing at the same time 
that budgetary pressures, particularly on state law schools, have inten- 
sified. The present economic situation underscores the need for a 
vigorous defense of ‘‘live-case’’ clinical education, because law school 
administrators are now even more likely to feel substantial pressure from 
legislators and private groups who control the university’s financial 
purse-strings. Implementation of an ABA Standard would be an impor- 
tant means of supporting resistance to those pressures. 

The proposed Standard requires ‘‘law schools...[to] ensure that 
clinical or other litigation-related programs are free from political 





by’’ the first amendment. The Report at 10. See Carey v. Brown, 447 U.S. 455, 460-61, 
466-71 (1980) (state statute allowing the picketing of a workplace but not of a residence 
is invalid); see also Emerson, The Affirmative Side of the First Amendment, 15 Ga. L. 
Rev. 795, 802-03 {1981); Karst, Equality as a Central Principle in the First Amendment, 
43 U. Cut. L. Rev. 20 (1975). Redish, The Content Distinction in First Amendment Analysis, 
34 Stan. L. Rev. 113, 134-39 (1981). The Report also argued that state refusal to fund 
law school clinic public interest litigation serves no legitimate governmental interest but 
is instead ‘‘aimed at the supression of (the) dangerous ideas’’ advanced by practice of 
public interest litigation, Speiser, 357 U.S. at 519 (citing American Communications Assoc. 
v. Douds, 339 U.S. 382, 402 (1949)), and thus requires review by strict scrutiny and a 
showing of a substantial governmental interest under the first amendment. See Pico, 457 
U.S. at 871 (school board’s exercise of discretion concerning a library’s contents is un- 
constitutional if it is ‘‘intended...to deny access to ideas with which [they] disagree...’’). 
Where state legislation has been proposed, it is designed to stifle the exercise of first 
amendment activity and deny students access to first amendment protected litigation and 
educational experiences with which the state disagrees. 

However, several months after the Report was written, the Supreme Court decided 
Regan v. Taxation with Representation of Wash., 103 S. Ct. 1997 (1983), in which it 
held that lobbying restrictions on non-veterans tax-exempt organizations, not applied to 
veterans organizations, do not violate equal protection. In Regan, Justice Rehnquist’s ma- 
jority opinion reaffirms the Court’s analysis of subsidization; namely, that ‘‘a legislature’s 
decision not to subsidize the exercise of a fundamental right does not infringe the right, 
and thus is not subject to strict scrutiny.’’ Id. at 2003. However, the opinion specifically 
states that ‘‘[t]he case would be different if Congress were to discriminate invidiously 
in its subsidies in such a way as to ‘aim at the suppression of dangerous ideas,’’’ Id. 
at 2002 (quoting Cammarano v. United States, 358 U.S. 498, 513 (1959), (quoting Speiser 
v. Randall, 357 U.S. 513, 519 (1958)) (emphasis supplied), and suggests that in this situa- 
tion, governmental power may be narrowed. Id. at 2003. Despite this explicit limitation 
to the precise argument made in the Report, the Supreme Court’s analysis in Regan raises 
questions concerning the strength of this argument. 

87 The Report at 12. 
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interference.’’** It defines litigation enterprises within law schools as 
educational programs and specifies that decisions concerning subject mat- 
ter emphasis and case selection and handling are both educational and 
legal decisions. It affirmatively states that ‘‘basic tenets of academic 
freedom and principles of institutional self-governance require that these 
decisions be made by clinic teachers and law schools’’ free from out- 
side interference.*® It explicitly argues that ‘‘choice of individual cases 
and methods for handling those cases’’ must be ‘“‘left to the discretion’’ 
of teachers in charge of the clinic program, ‘‘provided such choices serve 
the educational objectives of the enterprise.’’*° Finally, it urges law 
schools to ‘‘avoid establishing guidelines that prohibit acceptance of con- 
troversial clients or cases or cases aligning the clinical program against 
public officials, government agencies or influential members of the 
community.’’®! 

While the proposed Standard is still under consideration by the 
ABA, the Council of the Section of Legal Education and Admissions 
to the Bar of the ABA has, as a result of the Report, adopted a policy 
statement on the problem, which it has sent to all deans of ABA- 
approved law schools. The policy statement incorporates the arguments 
made in the Report and reads as follows: 


The Council has received several reports of inappropriate interference 
in law school clinical activities. Improper attempts by persons or institu- 
tions outside law schools to interfere in the ongoing activities of law school 
clinical programs and courses have an adverse impact on the quality of 





88 Id. The accreditation Standard proposed in the Report reads as follows: 
Interference in Law School Clinic or Litigation-Related Programs 

Law schools should ensure that clinical or other litigation-related programs 
are free from political interference. Litigation enterprises within law schools are 
educational programs; decisions concerning subject matter emphasis, case selec- 
tion and handling are both educational and legal decisions. Ethical precepts gover- 
ning legal practice, [and] basic tenets of academic freedom and principles of 
institutional self-governance require that these decisions be made by clinic 
teachers and law schools free from unwarranted interference by outside agencies. 

In the interest of principles of academic freedom and to safeguard the in- 
dependence of the lawyer-client relationship, choice of individual cases and 
methods of handling those cases (including such issues as choice of parties, 
forum and remedies) must be left to the discretion of teachers in charge of the 
clinic or litigation-related program, provided such choices serve the educational 
objectives of the enterprise. Law schools must affirmatively protect the in- 
dependence of both the case selection and the case handling process. 

Law schools should seek to avoid establishing guidelines that prohibit ac- 
ceptance of controversial clients or cases or that prohibit acceptance of cases 
aligning the clinical program against public officials, government agencies or 
influential members of the community. Acceptance of such cases is in line with 
the highest aspirations of the bar to make legal services available to all. 

89 Id. 
90 Id. 
91 Td. 
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the educational mission of affected law schools and jeopardize principles 
of law school self-governance, academic freedom, and ethical independence 
under the ABA Code of Professional Responsibility. In appropriate ways, 
the Council shall assist law schools in preserving the independence of 
law school clinical programs and courses.*? 


In considering the effectiveness of the committee’s approach it is 
worth noting that since the committee was convened, the deans of both 
the University of Oregon Law School and Cleveland-Marshall Law School 
have responded to threats of outside interference with clinical programs 
at their schools by wholeheartedly supporting the programs.% 


Ill. OuTsipE INTERFERENCE, LEGAL EDUCATION, AND ACADEMIC FREEDOM 


The problem of outside interference in the American university has 
a long history. Outside interference has come from both private and 
government sources. For example, Richard Ely’s dismissal from the 
University of Wisconsin was sought by a former member of the Wiscon- 
sin Board of Regents in 1894 because Ely believed in ‘‘strikes and boy- 
cotts, justifying and encouraging the one while practicing the other.’’% 
However, during the first World War and in the latter half of this cen- 
tury, outside interference came more from an alliance of government 
and private sources. In World War I, ‘‘[ajll over the nation, patriotic 
zealots on -boards of trustees, in the community, and on the faculties 
themselves, harassed those college teachers whose passion for fighting 





82 Memorandum D8383-25 to Deans of ABA Approved Law Schools from James P. 
White, Consultant on Legal Education to the American Bar Association re: Statement of 
Council Policy Regarding Interference in Law School Clinical Activities (February 21, 1983), 
reprinted in SyLLaBus (American Bar Association Section of Legal Education and Admis- 
sions to the Bar) (June 1983) at 4. 

°3 Letter from Dean Derrick A. Bell Jr., University of Oregon Law School to Provost 
Richard J. Hill, University of Oregon (January 22, 1983); letter from Dean Robert J. 
Bogomolny, Dean, Cleveland-Marshall College of Law to Dr. Walter V. Waetjen, Presi- 
dent, Cleveland State University (October 7, 1982) (on file with author). 

94 HOFSTADTER & METZGER, supra note 16, at 426. 

Ely was alleged to have threatened to boycott a local firm whose workers were 
on strike; to have said that a union man, no matter how dirty or dissipated, 
was always to be employed in preference to a nonunion man, no matter how 
industrious and trustworthy; to have entertained and advised a union delegate 
in his home. Ely’s books... contained ‘‘essentially the same principles,’’ pro- 
vided a ‘‘moral justification of attack upon life and property,’’ and were ‘‘uto- 
pian, impracticable or pernicious.”’ 

There are additional examples. In 1894, Edward Bemis was dismissed from the Univer- 
sity of Chicago for a speech against the railroad companies while the Pullman Strike was 
going on, which was reported in the press. This speech caused the President of the Univer- 
sity ‘‘a great deal of annoyance.’’ Id. at 427. In 1903, Edward Ross was threatened because 
Jane Stanford, the influential widow of Leland Stanford, was outraged because of his public 
support of Eugene V. Debs, and advocacy of municipal ownership of railroads. Id. at 
438-39. Scott Nearing was fired from the University of Pennsylvania for publicly oppos- 
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the war was somewhat less flaming than their own.’’®5 The McCarthy 
period saw the rise of outside interference in the form of loyalty oaths, 
legislation, and government investigations, as exemplified by the cases 
of Paul Sweezy, and then, more recently, Harry Keyishian.%* 

In few of these instances of private or governmental interference 
did the universities come to the aid of the threatened individual teacher 
and consider the threat to individual academic freedom to be. a threat 
to institutional academic freedom. The case of Richard Ely was one; 
he was ultimately exonerated by the Wisconsin Board of Regents who 
issued a report which defended the threat to academic freedom on in- 
stitutional grounds.*” Walter Metzger concludes that the different resolu- 
tion of Ely’s case rested on the key role of the President of the 
University—his relationship with Ely and his evaluation of the poten- 
tial loss to Wisconsin because of Ely’s stature.°* Others have concluded 
that it was due to Ely’s concession that the charges, if proven, would 
constitute unfitness.9° In any case, the Ely case highlights the critical 
role that a supportive university administration can play in responding 
to threats to individual academic freedom. 

In analyzing the problem of outside interference and its implica- 
tions for academic freedom, it is important to identify the different 





ing the use of child labor in coal mines in 1915 because an influential mine owner member 
of the Board of Trustees pressured the President of the University. Id. at 479. 

95 Id. at 495-6. 

96 Paul Sweezy was convicted of contempt for failing to answer questions asked 
by the New Hampshire Attorney General acting pursuant to legislative authority to in- 
vestigate subversive activities. The questions concerned the content of his lectures at the 
University of New Hampshire and his knowledge of New Hampshire’s Progressive Party 
and its membership. The Supreme Court held that the contempt conviction invaded 
Sweezy’s academic freedom and rights to political expression. Sweezy, 354 U.S. 234. 

Harry Keyishian and other faculty members of the State University of New York at 
Buffalo refused to sign forms stating that they were not and never had been members 
of the Communist Party, pursuant to New York state regulations. They brought a declaratory 
judgment action challenging the New York Civil Service Law which prohibited the app- 
pointment or retention of subversive employees in the public school system. The Supreme 
Court held that the statute was unconstitutionally vague and violated the first amend- 
ment because it was impermissible to sanction mere knowing membership without any 
showing of specific intent to further the unlawful arms of the Communist Party. Keyishian, 
385 U.S. 629. 

97 The Regents report stated: 

As Regents of a University with over a hundred instructors supported by nearly 
two millions of people who hold a vast diversity of views regarding the great 
questions which at present agitate the human mind, we could not for a moment 
think of recommending the dismissal or even the criticism of a teacher even 
if some of his opinions should, in some quarters, be regarded as visionary. Such 
a course would be equivalent to saying that no professor should teach anything 
which is not accepted by everybody as true. This would cut our curriculum 
down to very small proportions. 

Hofstadter & Metzger, supra note 16 at 427. 
98 Td. at 431. 
99 SCHRECKER, supra. note 7, at 27. 
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sources of outside interference, the different interest groups affected, 
and their different perceptions of the threat to academic freedom.'° 
There are five different interest groups within the university whose in- 
terests may be affected: trustees, administrators, the faculty as a whole, 
individual teachers, and students. Where the threat to academic decision- 
making takes the form of outright government intervention into such 
traditionally autonomous areas as faculty hiring or promotion and stu- 
dent selection or student funding, the interests of several of these groups 
may coincide. The case against government intervention usually com- 
mands the greatest support in these areas, and threats to institutional 
autonomy are quickly perceived. 

Where outside interference, whether governmental or private, is 
directed at the elimination of individual teachers who are controversial 
and/or programs which are controversial, the interests of these groups 
may well diverge. Outside pressures in the affairs of the academy in 
this context have traditionally resulted in an internal self-policing 
mechanism where the university acts as a transmission belt for these 
pressures.'°! University trustees, administrators, and faculties, have fre- 
quently sacrificed outspoken or controversial professors in the name of 
“‘defend{ing] their collective freedom’’ to keep outsiders from interfer- 
ing with issues such as curriculum development, hiring, or promotion.1°2 
The ideological means for this process has been the espousal of objec- 
tivity as a fixed principle of scholarship and the elimination of open 
advocacy of controversial ideas or social change from acceptable 
academic discourse. Thus, university presidents, boards of trustees, and 
faculties who are subject to outside pressure, and do not want to sup- 
port outspoken teachers or advocacy programs which are attacked from 
the outside, may also pose a danger to academic freedom. They may 
either define the teacher or program’s work as failing to meet an objec- 
tivity standard or may simply not consider their interest in institutional 
autonomy to be threatened by these attacks. 





100 Thomas Emerson notes that the problem of academic freedom ‘‘deal(s) with the 
complex situation of a university functioning as an autonomous institution and compos- 
ed of the different groups, having different rights and obligations, that make up the univer- 
sity community.’’ T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 617 (1969). He fur- 
ther suggests that 

[a] university community is composed of different kinds of persons. The gover- 

ning board (trustees), the administration, the faculty, and the students are all 

distinct groups, performing different functions. Many of the issues of academic 
freedom that arise concern the relationships among these groups. Thus the right 

to freedom of expression of a faculty member may depend much more on the 

controls which the governing board or the administration seek to exercise over 

him than those imposed by the government itself. In such a context the normal 

rules of the First Amendment may require substantial adaption. 
Id. at 617-18. 

101 SCHRECKER, supra note 7, at 26. 

102 Id. 
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The problem of political interference in the law school clinical con- 
text highlights some of these issues with some additional wrinkles. First, 
law schools have a mixed identity: part traditional academic institution 
where scholarly objectivity is the rule, and part trade school. This results 
in dichotomized thinking concerning the form and content of curriculum: 
theoretical and scholarly work vs. advocacy activities; classroom teaching 
vs. clinical activities; simulation vs. ‘‘live-case’’ clinics; appellate case 
analysis based on the notion that there are objective legal principles 
vs. analysis of social and political values and the manipulability of legal 
doctrine.‘°? The trade school aspect, and the close link between law 
schools and the legal profession has also meant that law schools have 
submitted to a greater degree of outside regulation and control over ac- 
creditation and curriculum content than other academic institutions or 
professional schools.1% 

Second, the subject of interference in the clinical context is activity 
which constitutes open advocacy of one side—litigation. While there 
have been incidents of outside interference involving law teachers who 
have been involved in public interest litigation on the side,’ litigation 
conducted on behalf of an educational program of the law school itself 
directly engages the institution in a form of direct action and violates 
fundamental norms concerning the ideological neutrality of the academy. 
Thus it is not surprising that most of the attacks have been directed 
at state law schools, since there are greater pressures in favor of 


ideological neutrality, particularly respecting the state, at state law 
schools. 16 





103 See generally, Michelman Report, supra note 12; Munger, supra note 12; Frank, 
Why Not a Clinical Lawyer School?, 81 U. Pa. L. REv. 907 (1933); G. BELLOw & B. MOULTON, 
THE LAWYERING PROCESS: MATERIALS FOR CLINICAL INSTRUCTION IN ADVOCACY (1978); Bellow, 
On Teaching the Teachers: Some Preliminary Reflections on Clinical Education as 
Methodology, CLINICAL EDUCATION FOR THE LAW STUDENT (1973); D. KENNEDY, LEGAL EDUCA- 
TION AND THE REPRODUCTION OF HIERARCHY: A POLEMIC AGAINST THE SYSTEM (1983); THE PoLitics 
oF Law (D. Kairys, ed. 1982). 

104 See R. STEVENS, LAw SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850’s TO 
THE 1980’s (1983), particularly Chapter 13; Slonim, New Accreditation Proposal Criticiz- 
ed, 66 A.B.A.J. 1505 (1980); Slonim, State Court Tells Law Schools What to Teach, 67 
A.B.A.J. 26 (1981). 

105 At least one of the attacks has been focused on a law teacher engaged in civil 
liberties litigation against the state in his private capacity. See Atkinson, 262 Ark. 552, 
559 S.W.2d 473 (Arkansas appropriations bill directed at Professor Morton Gitelman), while 
one other involved a law professor’s seminar in constitutional litigation, not a clinic. 
Supra notes 31-32 (Colorado bill directed against Professor Jonathan ‘‘Skip’’ Chase). 
Significantly, in both the Arkansas and Mississippi struggles, the State of Arkansas and 
the Chancellor of the University of Mississippi claimed that the law professors’ litigation 
activities violated rules restricting outside employment, and in both cases, the states’ ap- 
plication of these rules was held to have denied the law professors equal protection. See 
text and notes, at 183-84. 

106 Although there are theoretical and practical differences between state and private 


law schools respecting political interference by the state, the Report did not directly ad- 
dress these issues for strategic reasons. 
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Third, the controversial nature and second-class status of clinical 
education as perceived by many law school administrators and faculties 
mean that these groups do not necessarily view their interests in in- 
stitutional autonomy as threatened by outside attacks on law school 
clinics. Since clinical education is seen as less important and expen- 
sive, outside pressure might well be successful in pushing law schools 
to simply sacrifice clinical programs. It thus becomes crucial to per- 





Since the first amendment applies only to state action, the traditional view has been 
that there is greater academic freedom in the state university context. At the same time, 
state universities are subject to greater control by state legislatures, both directly and in- 
directly through the power of the purse. In contrast, private universities are not subject 
to first amendment requirements, and state legislatures have minimal controls through 
statutory accreditation or curriculum requirements. 

But the parameters of permissible state control over protected first amendment cur- 
ricular choices in the state university context are unclear, precisely because there has 
been iittle litigation on the subject. Courts have not been the vehicle for defining the 
scope of freedom of curricular inquiry and expression in the state university classroom. 
See Developments in the Law: Academic Freedom, 81 Harv. L. REv. 1045, 1052 (1968); 
Katz, supra note 8. Epperson, 393 U.S. 97, is one of the only cases involving state legislative 
restriction on curricular choices. However, Epperson is not helpful in resolving this issue 
because it involved a high school, not a university; the regulation was effected through 
a criminal prohibition; and the Supreme Court did not rule on the issues of academic 
freedom, but instead, on whether the criminal statute violated the establishment clause. 

Katz suggests that lack of judicial clarity on the constitutional boundaries of state 
university teachers’ expressive activity comes from the fact that content-based decisions respec- 
ting curriculum are not clearly articulated and can always be couched in financial terms. 
However, she also suggests that state legislation such as that introduced in Iowa and 
Colorado might cross the permissible line. 

[W]ho is to determine the mission of [a state university’s] enterprise—the judiciary, 

or the educational institution with the aid of the legislature. Clearly the legislature 

cannot work towards an impermissible purpose, nor can the institution. ‘‘Stifl- 

ing dissent’’ through budget cuts absent a clear and present danger of disorder, 

for example, has < reek of unconstitutionality, but such illegal purposes are not 

articulated often enough to give the courts an opportunity to address the issue 

of a university’s failure to provide opportunities to study controversial and un- 

popular topics. A decision to phase out a program or not to create it in the 

first place can always be couched in terms of financial exigency and institu- 

tional needs, even though the effect is to limit discourse and keep certain ideas 

from gaining academic respectability... 
The constitutional truth is that university administrators have virtually unfet- 
tered discretion to make curricular decisions, hire faculty members on the basis 

of philosophical bent, fail to continue the employment of those hired, eliminate 

courses or indeed whole departments, sometimes on a statewide basis, and 

evaluate classroom performance—all on the basis of content-based criteria—and 

all in the name of academic freedom. Were some fool of an administrator to 

announce publically for the record that a particular decision was made to cast 

a pall of orthodoxy over the intellectual life of the university, or were a state 

legislature to prohibit the teaching of a certain subject matter, a constitutional 

violation might ensue. In the real world, however, state colleges and univer- 
sities, free in theory from direct political control—although the most important 
educational decisions are undoubtedly made in the budget office of any state 
government—are free to exercise virtually unfettered administrative discretion. 
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suade law school administrators and faculties that ‘‘live-case’’ clinical 
education is an essential part of the law school curriculum so that they 
will perceive that their institutional autonomy over curriculum is 
threatened, and support, rather than sacrifice, the clinics. 

The Report attempts to respond to these particular problems. Its ap- 
proach, to use the pressure of the ‘‘outside’’ national legal organiza- 
tion, the ABA, which accredits law schools, as the means of encourag- 
ing law school administrators and faculties to stand behind clinical 
education is an effort to use the external regulatory mechanism of ac- 
creditation which already exists in an affirmative way.1°? The commit- 
tee believed that without ‘‘outside’’ pressure many law school deans 
and faculties would not come to the defense of law school clinics and 
perceive that their institutional autonomy was threatened. This was 
a risky strategy, because law school faculties have occasionally reacted 
negatively to the role of the ABA and “‘outside’’ groups in regulating cur- 
riculum and viewed it as a threat to institutional autonomy. The Report 
recognizes this tension. It attempts to distinguish between ‘‘outside’’ 
regulation of educational matters and ‘‘outside’’ attacks on clinical educa- 
tion on ideological grounds. ‘‘Outside’’ (ABA) assistance is argued as 
necessary to protect law schools’ institutional autonomy. 

The committee recognized the need to persuade law school ad- 
ministrators and faculties that their institutional autonomy was threaten- 
ed by outside attacks on their clinical programs, and that resistance was 
important. The committee understood that institutional autonomy 
arguments had strong appeal and sought to utilize them. Particularly 
in light of the uncertain status of clinical education, institutional sup- 
port is necessary to protect the academic freedom of individual clinical 
teachers. The Report therefore emphasizes the institutional prong of the 
academic freedom argument and gives it priority. 





Katz, supra note 8, at 916-18. 

The historic distinction between the scope of state regulation of the state college 
or university and the private college flows from Trustees of Dartmouth College v. 
Woodward, 17 U.S. (4 Wheat.) 518 (1819). In Dartmouth College, Justice John Marshall 
perceived the distinction as between ‘‘a civil institution to be employed in the administra- 
tion of government”’ and a private eleemosynary institution whose character New Hamp- 
shire could not alter by mere legislation. O’Neil, supra note 85, at 156. The sharpness 
of this distinction has been challenged by an increasing number of commentators who 
see the scope of governmental regulation in the area of education as rendering the distinc- 
tion between public and private less useful. Katz, supra note 8, at 865; O’Neil, supra 
note 85, at 171. 

Acceptance of a rigid public/private distinction in the discourse of academic freedom 
would legitimize the state’s argument that clinical programs at state law schools should 
not be able to sue the state. Reevaluation of the distinction in this area of the law is 
necessary and consistent with the rethinking of the public/private dichotomy developing 
in other areas of the law. See generally Symposium on the Public/Private Distinction, 
130 U. Pa. L. Rev. 1289 (1982). 

107 The Report at 12. 

108 Td. at 4. 
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Finally, the Report recognizes the necessity of persuading law school 
deans and faculties that the content of the threats to both individual 
and institutional academic freedom is the same in the clinical context 
as it is in the traditional academic setting. The Report expands the defini- 
tion of what is appropriately ‘‘academic’’ by arguing that clinic litiga- 
tion decisions fall within the traditional rubric of protections of academic 
freedom.?°* This argument links the educational nature of decisions made 
about which cases to litigate and how to handle them with decisions 
respecting choice of substantive law and pedagogic approach in the 
regular classroom. The Report argues that outside interference with 
clinical caseloads impinges on the individual academic freedom of 
clinical teachers by limiting clinical teachers’ ability to teach what they 
believe.’?° Thus, institutional autonomy is affected by interference with 
the clinical educational process in the same way as interference with 
the traditional classroom. 

The connection that this argument makes between clinical and 
classroom teaching, and its underlying premise, that there is a crucial 
similarity in clinical and nonclinical educational functions, have not 
been widely accepted within the legal educational community. Law 
school deans and faculties do not always see these academic enterprises 
as similar or equal. Lack of perception of this similarity has traditional- 
ly been an obstacle to both full recognition of the importance of clinical 
education within the law school curriculum and efforts to integrate 
clinical and classroom approaches. 

The claim of academic freedom in this context performs both im- 
portant ideological and pragmatic functions. It empowers clinical educa- 
tion by putting it on par with more traditional academic enterprises. 
It contains a transformative seed—the notion of the similarity of the 
pedagogic function and analytic task of both clinical and classroom 
teaching—**? and attempts to transcend the theory-practice, scholar- 
litigator, objective-subjective dichotomies which hamper the develop- 
ment of innovative legal educational curriculum.''? As a practical mat- 
ter, assertion of academic freedom may also provide a basis—albeit 





109 Id. at 5. 
110 Td. 
111 See generally Amsterdam, supra note 12. 
Clinical legal education is not a separate substantive subject or set of substan- 
tive subjects, but a mode of teaching. Its objectives are very much the same 
as those of more traditional modes of law school teaching: to provide our students 
with the opportunity to develop—and to guide them in developing—a breadth 
of perspectives, a depth of insight, and a rigorously systematic set of analytic 
and behavioral techniques which they can train on the varied problems that 
confront lawyers and the law. 

REPORT OF THE CLINICAL FACULTY GROUP TO THE PERSONNEL COMMITTEE ON THE STATUS OF 


CLINICAL FACULTY AT New York University Law ScHOooL, (March 23, 1983). See also supra 
notes 12 & 103. 


112 See supra note 103. 
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limited—to unify the regular faculty, law school administration, and 
clinical teachers in response to outside threats to clinical education." 

However, because of the status of clinical education within the law 
school, there are serious limitations to the assertion of the institutional 
as well as the individual claim of academic freedom. The individual 
claim is inherently limited because many clinical teachers are not equal 
members of the regular faculty, are not on tenure tracks, and have short- 
term contracts. The institutional claim is limited because many law 
school faculties do not see clinical education as on par with traditional 
courses, and because ‘‘live-case’’ clinics often impose special financial 
burdens. Indeed there is a real risk that one way law schools may res- 
pond to increased outside pressure, financial or otherwise, without ap- 
pearing to modify curriculum or sacrifice institutional control, is to 
simply substitute simulation or placement clinics for more expensive 
‘‘live-case’’ clinics, a result which many clinic teachers believe is educa- 
tionally unsound.''4 

The emphasis in the Report on the arguments concerning institu- 
tional autonomy, rather than individual academic freedom, reflects this 
reality. For most ‘‘live-case’’ clinics, there is still a basic question of 
survival within law school academic programs. Because of the need to 
unify law school faculties in support of still marginal clinical programs 
and teachers, the argument on institutional autonomy in the Report is 
primary.'15 Without institutional support, there can be no protection of 
academic freedom for individual clinic teachers. Success of the in- 
dividual academic freedom argument rests on the institution’s view that 
interference with ‘‘live-case’’ clinics threatens an essential aspect of the 
curriculum. Thus, recognition of a threat to institutional autonomy as 
well as a threat to individual academic freedom is necessary to any 
unified response to outside interference. The uncertain status of clinical 
education underscores the strategic importance of the institutional 
autonomy argument. 

However, the institutional autonomy argument is also problematic. 
The assertion of institutional autonomy raises serious questions as to 
who speaks for and defines both the institution and its definition of 
“‘autonomy,’’ and highlights important issues of self-governance and con- 
trol of educational decisions. In the Report this comes down to the ques- 





113 For example, the Arkansas legislature’s response to Professor Morton Gitelman’s 
representation of controversial clients by passage of an appropriations bill which curbed 
some law professors from undertaking outside litigation, resulted in the filing of the Atkin- 
son case by twenty-five members of the law faculty at the University of Arkansas. See 
supra notes 25-28 and accompanying text. 

114 The Report of the Clinical Faculty Group at the New York University Law School 
to the Personnel Committee on the Status of Clinical Faculty, supra note 14, at 10, con- 
cludes that ‘‘an effective clinical program should offer students the opportunities for both 
simulation and fieldwork.”’ For a different view, namely that simulation programs should 
replace ‘‘live-case’’ clinics, see Tyler & Catz, supra note 13. 

115 The Report at 3-5. 
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tion of who controls or should control clinic litigation decisions—deans, 
law faculties, or clinic teachers—a question which the proposed Stan- 
dard does not clearly answer. Moreover, institutional autonomy is in- 
creasingly being asserted as the basis of a new claim of academic freedom 
made by universities to support their definition of their corporate in- 
terests and to immunize them from outside regulation. The sweep of 
the claim goes beyond the scope of the institutional autonomy argu- 
ment presented in the Report: that which is necessary to support in- 
dividual academic freedom. The scope of the claim of institutional 
autonomy and its relationship to individual academic freedom merits 
further examination. 

The classic view of academic freedom in this country has been that 
it protects the individual scholar’s ability to teach. This individual prong 
of academic freedom has been viewed as the ‘‘genuine tradition of 
‘academic freedom.’ ’’'*® However, the vague rhetoric of academic 
freedom, expressed in legal doctrine, has blurred the difference between 
protection of the individual’s right to teach and publish and protection 
of the corporate interests of the university,‘‘? and conceals the poten- 
tial conflicts between them. Outside interference directed against a con- 
troversial teacher or program necessarily highlights these conflicts. It 
heightens the ‘‘fundamental tension between the academic freedom of 
the teacher to be free from the university administration, and the 
academic freedom of the university to be free of government, including 
judicial, interference.’’'1* At the same time, outside interference situa- 
tions reveal the way in which individual academic freedom and institu- 
tional autonomy can reinforce and mutually support each other.® 

Although case law over the last several years ‘‘indicates a greater 
growth of individual academic freedom as a ‘penumbra’ right under the 
first amendment than much judicial recognition of institutional 
autonomy, there has been substantial dicta on the importance of institu- 
tional freedom.’’'2° During the McCarthy era, Justice Frankfurter wrote 





116 Levinson, supra note 7, at 195. 

17 Others have noted the confusion between the concepts of institutional autonomy 
and individual academic freedom in legal doctrine of academic freedom. Finkin, supra note 
8; Katz, supra note 8. 

118 Cooper v. Ross, 472 F. Supp. 802, 813 (E.D. Ark. 979) (assistant professor not 
reappointed to the faculty because of both internal and external pressure claimed that 
his membership in the Progressive Labor Party and his public acknowledgment of his 
Communist beliefs were protected under the first and fourteenth amendments; the court 
ruled that he was entitled to reinstatement but not back pay). 

19 Matthew Finkin agrees that institutional autonomy and individual academic freedom 
are distinct ideas which may ‘‘reinforce one another at some points, (but) straightforwardly 
conflict at others.’’ Finkin, supra note 8, at 818. 

120 EDWARDS & NorDIN, supra note 7, at 4. For general background on academic 
freedom and the law, see Murphy, Academic Freedom:-An Emerging Constitutional Right, 
28 Law & CONTEMP. PrRoss. 447 (1968); Tisdel, Academic Freedom—Its Constitutional Con- 


text, 40 U. Coo. L. Rev. 600 (1968); Developments in the Law-Academic Freedom, supra 
note 106. 
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that ‘‘the dependence of a free society on free universities...means the 
exclusion of governmental intervention in the intellectual life of a 
university.’’!21 Justice Powell emphasized the importance of university 
autonomy in Regents of the University of California v. Bakke.'2? Justice 
Powell’s dissent in Cannon v. University of Chicago suggests that ‘‘Title 
IX...trenches on the authority of the academic community to govern 
itself.’’123 Justice Steven’s concurrence in Widmar v. Vincent,'24 observes 
that academic freedom may ‘‘adher{e] to the institution rather than the 
individual.’’!25 However, the vagueness of the concept may suggest that 
institutional autonomy is ‘‘more an ideological expression of academic 
custom and usage than a specifically enunciated legal doctrine.’’'6 
However, arguments based on institutional autonomy are becoming 
popular. Recently, institutional autonomy has been argued as a basis 
for private university exclusion of leafletters on campus,'?’ against federal 
regulation of universities, programs, and policies under Title IX,'2* and 





121 Sweezy, 354 U.S. at 262 (Frankfurter, J., concurring). 

122 Bakke, 438 U.S. at 312 (Opinion by Powell, J.). 

123 Cannon, 441 U.S. at 747 (Powell, J., dissenting). 

124 454 U.S. 263 (1981). 

125 Katz, supra note 8, at 930. 

126 EDWARDS & NORDIN, supra note 7, at 17. For cases involving claims of institu- 
tional autonomy, although not necessarily explicitly characterized as such, see Corpora- 
tion of Haverford College v. Reeher, 329 F. Supp. 1196 (E.D. Pa. 1971); Regents of the 
Univ. of Minn. v. NCAA, 560 F.2d 352 (8th Cir. 1977); Wayne State Univ. v. Cleland, 
590 F.2d 627 (6th Cir. 1978) cert. dismissed, 434 U.S. 978 (1977); Kunda v. Muhlenberg 
College, 621 F.2d 532 (3d Cir. 1980). 

127 Princeton Univ. v. Schmid, 455 U.S. 100 (1982). See Note, Testing the Limits 
of Academic Freedom, supra note 8; Levinson, supra note 7. 

128 In Cannon, the University of Chicago argued that admissions decisions of private 
universities should not be subject to judicial scrutiny because it would have ‘‘an adverse 
effect on the independence of members of university committees.’’ 441 U.S. at 709. 

In Grove City College v. Bell, 687 F.2d 684 (3d Cir. 1982) aff'd in pertinent part 
104 S.Ct. 1211 (1984), Grove City College had argued that the Department of Education 
could not force it to comply with Title IX because enforcement of the regulation would 
curtail the college’s freedom of association and that of the students. The College asserted 
that enforcement would ‘‘impermissibly interfere with the College’s autonomy and the 
values which it seeks to promote among its students.’’ Id. at 701. The Third Circuit re- 
jected this argument. The petition for certiorari presented this issue for review by the 
Supreme Court, 51 U.S.L.W. 3428 (Nov. 30, 1982). 

In the Supreme Court, Justice White’s majority opinion addressed Grove City’s first 
amendment claim in a perfunctory manner. Justice White explained that Grove City’s 
‘‘challenge—that conditioning federal assistance with Title IX infringes First Amendment 
Rights of the College and its Students—warrants only brief consideration.’’ 104 S.Ct. at 
1223. He stated: ' 

Congress is free to attach reasonable and unambiguous conditions to federal 
financial assistance that educational institutions are not obligated to accept.... 
Grove City may terminate its participation in the [Basic Educational Opportuni- 
ty Grant] program and thus avoid the requirements of §901(a). Students affected 
by the Department’s action may either take their BEOGs elsewhere or attend 
Grove City without federal financial assistance. Requiring Grove City to comply 
with Title IX’s prohibition of discrimination as a condition for its continued 
eligibility to participate in the BEOG program infringes no First Amendment 
rights of the College or its students. 
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as the basis for a privilege protecting the university from disclosure of 
information concerning faculty hiring, promotion, and tenure in employ- 
ment discrimination cases.’2° In each of these contexts, institutional 





Id. (citation omitted). See Note, Academic Freedom and Federal Regulation of University 
Hiring, supra note 8; Kroll, Title IX Sex Discrimination Regulation: Private Colleges and 
Academic Freedom, 13 Urs. L. ANN. 107 (1977). 

128 See generally, Note, Preventing Unnecessary Intrusions on University Autonomy: 
A Proposed Academic Freedom Privilege, supra note 8; Note, The Challenge to Anti- 
discrimination Enforcement on Campus, supra note 8. In Blaubergs v. Board of Regents, 
No. 79-42 (M.D. Ga. May 24, 1979) aff'd, 661 F.2d 426 (5th Cir. 1981). Maija Blaubergs, 
an assistant professor at the University of Georgia sued the Board of Regents of the Univer- 
sity and others because she had been denied promotion to the rank of associate professor 
and her employment was terminated. During discovery, she sought to depose a professor, 
Professor James A. Dinnan, who had served on the College of Education Promotion Review 
Committee that had considered her application for promotion. During the deposition he 
refused to answer how he voted, asserting an ‘‘academic freedom’’ privilege. The district 
court rejected his claim and ordered him to testify. He refused and was held in contempt, 
ordered to pay a fine of $100 per day for thirty days and if he continued to refuse, to 
serve ninety days in prison. The Fifth Circuit denied his motion for habeas corpus or 
mandamus, but granted his motion for expedited appeal. Dinnan v. Board of Regents 
of Univ. Sys. of Ga., 625 F.2d 1146 (5th Cir. 1980) aff'd 661 F.2d 426 (5th Cir. 1981). 
On the merits of the appeal, the Fifth Circuit affirmed the district court’s rejection of 
Professor Dinnan’s claim of privilege. In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. 
denied, 457 U.S. 1106 (1982). 

Both the Fifth Circuit opinion and the question presented to the Supreme Court in 
the petition. for certiorari do not clearly distinguish whether Professor Dinnan’s claim 
of academic freedom was individual or institutional, although the Fifth Circuit opinion 
treats it effectively as an institutional claim. According to one commentator, Professor 
Dinnan argued that his individual right of academic freedom was violated, misapplying 
the individual strand of academic freedom, and he should have claimed an institutional 
right of academic freedom. Note, Preventing Unnecessary Intrusions on University 
Autonomy: A Proposed Academic Freedom Privilege, supra note 8, at 1546 n.59. It is 
not clear from the opinions whether the Board of Regents or other administrators asserted 
an independent institutional academic freedom privilege, since the case was on appeal 
from Professor Dinnan’s contempt order. However, the American Association of Universi- 
ty Professors issued a statement expressing its fear that access to university records in 
faculty renewal cases will jeopardize academic freedom. AAUP Reports, A Preliminary 
Statement on Judicially Compelled Disclosure in the Nonrenewal of Faculty Appointments, 
ACADEME at 27 (Feb. - March, 1981) and the case has received much national attention. 
See Tunure, Sexism and Jail, The Washington Star, Oct. 20, 1980 at SIA, col. 1; Jailing 
of a Professor Heightens Fears for Campus Independence, N.Y. Times, Sept. 14, 1980, 
at 1, col. 3; The Professor and the Judge, Washington Post, Oct. 14, 1980, at A 14, col. 
1; Professor’s Jailing: Is Academic Freedom at Issue?, Boston Globe, Aug. 3, 1980, at 
41, col. 2, cited in Note: Preventing Unnecessary Intrusions on University Autonomy: 
A Proposed Academic Freedom Privilege, supra note 8, at 1539 n.13. 

See also Gray v. Board of Higher Educ., 692 F.2d 901 (2d Cir. 1982), in which the 
Second Circuit adopted the policy and procedure recommended by the AAUP, applying 
a balancing test to the plaintiff's need for evidence, and the college’s claim of privilege. 
The court held that ‘‘absent a statement of reasons’’ for denial of tenure the balance bet- 
ween a plaintiff's need for evidence to establish a case of prima facie discrimination and 
the college’s need for confidentiality tips to the plaintiff. Id. at 908. 

In Zahorik v. Cornell Univ., 729 F.2d 85 (2d Cir. 1984) the Second Circuit held 
that proof of discrimination in tenure decisions rests on a showing that ‘‘some signifi- 
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autonomy is asserted to protect the university admiristration’s view of 
‘the university’s’’ self-interest. The unstated assumption implicit in these 
formulations is that the interests of the university administration, the 
interests of the faculty as a whole, and the interests of individual teachers 
are the same.13° 

This assumption is made explicit in the decision of the United 
States Supreme Court in NLRB v. Yeshiva.'31 In Yeshiva the Court refus- 
ed to enforce an order of the NLRB requiring collective bargaining bet- 
ween the faculty and administration at a private university, on the 
ground that the faculty played a managerial role in the governance of 
the university.1*2 The Court rejected the Board’s argument that the pro- 
fessional interests of the faculty and interests of the institution were 
‘distinct separable entities with which a faculty member could not 
simultaneously be aligned.’’133 Instead, the Court ruled that the faculty’s 
professional interests could not be separated from those of the 
institution. 14 

Justice Brennan dissented on the ground that the majority failed to 
understand the nature of the faculty’s role in university governance. 35 
In his view the majority wrongly decided the case precisely because 
it confused the individual interests of the faculty with the institutional 





cant portion of the departmental faculty, referrants or other scholars in the particular field 
hold a favorable view on the [tenure] question.’’ Id. at 94. The language of the opinion 
suggests considerable deference to institutional autonomy concerns. 

For a plaintiff to succeed in carrying the burden of persuasion, the evidence 

as a whole must show more than a denial of tenure in the content of disagree- 

ment about scholarly merits of the candidate’s academic work, the candidate’s 

teaching abilities or the academic needs of the department or the university. 

Absent evidence sufficient to support a finding that such disagreements or doubts 

are influenced by forbidden considerations such as sex or race, universities are 

free to establish departmental priorities, to set their own required levels of 

academic potential and achievement and to act upon the good faith judgments 

of their departmental faculties or reviewing authorities.”’ 

Id. 

130 Finkin concurs with the view that the notion of ‘‘institutional’’ academic freedom 
collapses these distinctions. Since ‘‘the interests insulated are not necessarily those of 
teachers and researchers but of the administration and governing board; the effect is to 
insulate managerial decisionmaking from close scrutiny, even in cases where the rights 
or interests of the faculty might be adverse to the institution’s administration.’’ Finkin, 
supra note 8, at 851 (quoting Finkin, Some Thoughts on the Powell Opinion in Bakke, 
65 Academe 192, 196 (1979)). 

131 444 U.S. 672 (1980). 

132 [t has been suggested that the decision in Yeshiva resulted from the Supreme 
Court’s inability to translate traditional ‘‘images’’ of employee status embedded in labor 
law, such as hierarchical organization, powerlessness, intellectual incapacity, and shared 
interests with management within the workplace to the particular experience of academic 
employment. Klare, The Bitter and The Sweet: Reflections on the Supreme Court’s Yeshiva 
Decision, 62 SociALIst REv. 99 (1983). 

133 444 U.S. at 688. 

134 Td. 

135 Td. at 702. 
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interests of the university and saw them as ‘‘one and the same.’’!36 Bren- 
nan’s opinion emphasizes that although these interests may coincide, 
they may also diverge since ‘‘[t]he university administrator has certain 
economic and fiduciary responsibilities that are not shared by the faculty, 
whose primary concerns are academic and relate solely to its own pro- 
fessional reputation.’’3” Significantly, he notes that ‘‘the notion that 
a faculty member’s professional competence could depend on his un- 
divided loyalty to management is antithetical to the whole concept of 
academic freedom.’’'3* He concludes that the majority’s ‘‘rose-colored’’ 
view of governance as ‘‘collegial decision making’’ fails to take account 
of the degree to which education has become ‘“‘big business,’’ the work 
of operating the university transferred from the faculty to an autonomous 
administration, which ‘‘faces the same pressures to cut costs and in- 
crease efficiencies that confront any large industrial organization.’’39 

This blurring of distinctions between the interests of the administra- 
tion, the interests of the faculty as a whole, and the interests of in- 
dividual faculty members reflected in Yeshiva is also manifested in re- 
cent legal writing endorsing the institutional claim of academic freedom. 
For example, a theory of ‘‘academic collective interests’’ has been pro- 
posed based on a view of a coincidence of interests between the faculty 
and administration as a way of resolving individual Title VII'*° employ- 
ment challenges in academic institutions. Under this approach, the ad- 
ministration can assert these ‘‘collective’’ interests.141 Others have argued 
that the university’s choice of educational philosophy (read ‘‘administra- 
tion’s’’) should be protected under the first amendment,'4? that the 
university should have an independent claim of freedom of association 
and a right of free speech in hiring and promotion practices,'*3 and that 
institutional academic freedom should be viewed as a right ‘‘derived’’ 
from the individual faculty members’ academic freedom.144 

These approaches seem to overstate the convergence of interests and 
minimize the divergence of interests and potential conflicts between 
faculty and administration over governance. Although the interests of 
university administration, faculty generally, and individual faculty 
members may sometimes converge (on issues of governmental regula- 
tion, for example), they more frequently diverge and may even be in 
conflict. Without confusing these separate interests as identical, the max- 
imum possibility of alliances in resisting outside threats to individual 





- at 700. 
- at 701. 
- at 700. 
. at 702-03. 

42 U.S.C. § 2000e et. seq. (1980). 

Yurko, supra note 8, at 525. 

Note, Testing the Limits of Academic Freedom, supra note 8, at 723. 

3 Note, Academic Freedom and Federal Regulation of University Hiring, supra note 
8, at 886, 888. 
144 Note Testing the Limits of Academic Freedom, supra note 8, at 723-24. 
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academic freedom should be preserved. Spelling out the permissible 
governance roles in practice, however, may be difficult. 

The inherent tension between these divergent interests emerged in 
the drafting of the proposed Standard on Political Interference. Most 
clinical teachers believe that once a general subject area like civil or 
criminal law or women’s rights is approved by the faculty, clinical 
teachers should have primary control over caseload decisions. Questions 
of case selection and handling must ultimately be left to clinical teachers 
both because of academic freedom and the additional ethical obligations 
of the attorney-client relationship. ABA ethical opinions relevant to clinic 
interference clearly reject case by case approval by members of a gover- 
ning board and approve only broad guidelines.'45 Case handling deci- 
sions are a necessary aspect of an ongoing attorney-client relationship. 
However, the faculty as a whole clearly has residual power over the 
educational objectives of the program. 

The proposed Standard acknowledges both institutional and in- 
dividual responsibility. It states that both clinical teachers and law 
schools have authority over ‘‘decisions concerning subject matter em- 
phasis, case selection and handling,’’ and then specifies that ‘‘choice 
of individual cases and methods of handling these cases (including such 
issues as choice of parties, forum and remedies) must be left to the 
discretion of teachers in charge of the clinic or litigation-related pro- 
gram, provided such choices serve the educational objectives of the 
enterprise.’’!46 It leaves authority over content and litigation decisions 
to the individual clinical teacher, while acknowledging ultimate authority 
in the ‘‘law school’’ to determine whether educational objectives are 
met.'47 However the Standard fails to explicitly define who the ‘‘law 
school’’ is—the administration or the faculty. 

The language of the proposed Standard reflects the difficulty in re- 
solving these tensions. The committee did not want to spell out the 
respective roles of clinical teachers, faculty, and administration because 
it did not know what governance structure would best protect clinic 
independence. What was clear was that it was important to give primary 
authority over pedagogical content, subject matter, and approach to 
clinical teachers. However, it was not clear how to define the respec- 
tive roles of faculty and law school administration. In some schools, 
neither faculty nor administration support ‘‘live-case’’ clinical programs, 
while in others, both do. However, since the parameters of institutional 
authority and control over clinical programs are not well-defined in many 
schools, there was a fear that by delineating the roles too specifically, 
the committee might ultimately hurt clinic independence. 





148 ABA Comm. on Professional Ethics, Formal Op. 324 (1970); ABA Comm. on Pro- 
fessional Ethics, Formal Op. 334 (1974); ABA Comm. on Ethics and Professional Respon- 
sibility, Informal Op. 1208 (1972) reprinted in INFORMAL ETHIcs OpINtons, vol. II at 441. 

146 Supra note 88. 

147 Td. 
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But, even if the institutional claim of academic freedom may be 
dangerous because it tends to blur the distinct and sometimes conflic- 
ting interests of the administration, faculty, and individual faculty 
members, the question still remains as to the proper scope of the claim. 
Does arguing institutional autonomy necessarily endorse a corporate view 
of academic freedom which asserts the primacy of the administration’s 
interest in all circumstances? In the Report, the institutional autonomy 
argument has been made to ensure the traditional protection of academic 
freedom to individual clinical teachers and programs.'** The law school’s 
perception that its institutional autonomy is threatened by outside in- 
terference is necessary to establish institutional support and develop a 
united response, precisely because clinical teachers and clinical educa- 
tion have an uncertain status in legal education. Institutional autonomy 
is the means to protect the individual clinician’s freedom to teach. 

In this sense, the institutional autonomy argument is developed as 
a kind of collective means to protect the individual teacher’s academic 
freedom. The individual prong of academic freedom doctrine alone is 
inadequate to protect individual academic freedom because genuine pro- 
tection of individual academic freedom rests on the collective determina- 
tion of the institution as a whole to protect it. Viewed from this perspec- 
tive, an institutional claim of academic freedom is necessary to the ex- 
ercise of individual academic freedom.'*? It is essential to protect the 
institutional ‘‘robust exchange of ideas’’ which is at the heart of the 
vision, if not the reality, of academic freedom. It is also an affirmative 
support against interference with critical and controversial teaching and 
scholarship. This suggests that an institutional claim of academic 
freedom, applicable to both private and public universities, should ‘‘only 
be invoked by universities dedicated to defending the traditional 
academic freedom of their faculty,’’*5° and limited to those circumstances 
where the claim of institutional autonomy will support and strengthen 
the individual claim. 

A final question remains as to whether the Report’s affirmative use 
of the rhetoric of academic freedom is purely instrumental, perhaps even 
dangerous because it reinforces a sense that the rhetoric is meaningful, 
that the vision of academic freedom is borne out by practice, or that 





48 The Report at 3-5. 

‘42 Note, Preventing Unnecessary Intrusions on University Autonomy: A Proposed 
Academic Freedom Privilege, supra note 8, at 1549. 

*s° Gutmann, Is Freedom Academic?: The Relative Autonomy of Universities in a 
Liberal Democracy, in Liserat Democracy at 276 (Pennock and Chapman, eds. 1983). Gut- 
mann further suggests that the claim of institutional autonomy ‘‘should not be so broad 
as to permit any university to defend itself aainst those governmental regulations that 


are compatible with or instrumental to achieving a university’s self-proclaimed educa- 
tional purposes.”’ Id. 
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there is such a thing as ‘‘academic freedom.’’'5! The rhetoric of academic 
freedom does not take account of the realities of inequality and control 
within the academy and can, therefore, mystify and obscure these issues. 152 
Most significantly, it does not start us on the process of defining the vi- 
sion of the academy that we want. However, distinguishing and delineating 
the individual and institutional prongs of academic freedom doctrine and 
understanding their possible inter-relationship is an important first step 
toward demystifying academic freedom, exposing the conflicts in the 
ideology, and identifying what we want to maintain. Experience with the 
Report suggests that assertion of academic freedom from a self-conscious 
perspective which understands its uses and limitations, allows for the 
possibility of gaining space and building alliances for genuinely critical 
teaching and scholarship, and provides a context for the articulation of 
transformative educational projects. 





151 For differing views on this issue of reliance on rights generally, see Sparer, 
Fundamental Human Rights, Legal Entitlements and the Social Struggle: A Friendly Critique 
of the Critical Legal Studies Movement 36 Stan. L. REv. 509 (1984); Klare, Labor Law 
as Ideology: Toward a New Historiography of Collective Bargaining Law, 4 INDUS. REL. 
L.J. 450 (1981); Lynd, Government Without Rights: The Labor Law Vision of Archibald 
Cox, 4 Inpus. REL. L.J. 483 (1981); Kennedy, Critical Labor Law Theory: A Comment, 
4 Inpus. REL. L.J. 503 (1981); THE Pouitics or Law (D. Kairys, ed. 1982); Dalton, Book 
Review, 6 Harv. WoMEN’s L.J. 229 (1983). 

182 For a recent anthology of essays on academic freedom discussing these issues, 
see REGULATING THE INTELLECTUALS, supra note 7. 
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TO COMPUTERS IN HIGHER 
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PATRICIA A. HOLLANDER** 


INTRODUCTION 


When computers come to the campus, a myriad of legal issues con- 
front legal counsel. This Article endeavors to provide a practical rather 
than a scholarly introduction to some of the more common issues for 
attorneys who are novices in computer law. 

Computers involve unique combinations of intellectual property such 
as software programs, hardware equipment, and human resources such 
as creators and programmers. The legal issues that typically arise range 
from the more familiar contract and tort issues to the less well known 
issues of copyright, patent, trade secret and privacy. 

This Article discusses legal matters related to the purchase and ap- 
plication of computers in higher education administration and research, 
and also highlights some legal/ethical issues that arise out of the 
academic setting. The first part of the Article focuses on legal issues 
relating to the purchase of computers. It highlights the importance of 
pre-purchase planning, the need for covering certain essential points 
in contracts for the purchase of computers, and some common remedies 
available when there is partial or nonperformance under purchase con- 
tracts. The second part of the Article covers legal matters that arise when 
computers are applied in higher education. Included are brief discus- 
sions of: the protection of computer-related intellectual property, such 
as computer programs; the use of employment contracts as a means to 
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clarify the ownership of such intellectual property; tort liability; criminal 
acts; and privacy and confidentiality of computerized records and data. 


I. PURCHASE OF COMPUTERS 


A. Importance of Pre-Purchase Planning 


A critical question facing an institution which is considering the 
purchase of a computer or a computer system is, ‘‘What do you want 
the computer to do?’’ The answer requires special care by a team of 
experts including the institution’s lawyer, its business officer, experts 
in computers and data processing from inside or outside the institu- 
tion, and, of course, potential users of the computers. 

Once the institution knows what it wants the computer to do, it 
must decide how many computers or systems it needs. Some institu- 
tions, for instance, have three completely separate computer systems: 
One system for administrative functions such as student registration, 
financial-aid matters, staff payroll, and similar business-oriented tasks; 
a second system for instructional purposes (i.e., to teach computer pro- 
gramming or actually instruct students in the content of certain courses 
or in the practice of certain skills); and a third system exclusively for 
institutional, faculty and graduate student research. 

When purchasing computers a buyer should ask questions all along 
the way. When a seller says a particular computer program or piece 
of hardware will do a particular function, ask to see that software or 
hardware functioning. If that is not possible, ask if some sort of a test 
run or sample run can be provided. Get the names of other purchasers 
or users and talk to them. 

Purchasing a computer is different from purchasing other equipment. 
For example, one might think that computer hardware would be selected 
before software. In fact, usually the reverse is true. Software is the key 
to most computer systems and generally is more difficult to find than hard- 
ware. Therefore, after determining what the computer is to do, the next 
task is to locate software that will perform the desired function, and then 
find compatible hardware. Of course, one would try to find hardware that 
would be appropriate for a wide variety of useful software. Remember 


that compatibility of the various components of a computer system is ab- 
solutely critical. 


B. Purchase Contracts 


Computer acquisition contracts should be negotiated and written in 
terms of the expected result. If the buyer expects the computer to keep 
institution-wide records, or process staff payroll, or process student 
registration, the contract should make clear that the buyer expects these 
specific results from whatever components are recommended by the seller. 

The contract should specify, unit-by-unit, what hardware and soft- 
ware are being purchased. These ‘‘specs’”’ are particularly important when 
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institutions are putting out bids for equipment. 

During contract negotiations, the purchaser should ask the following 
questions: 

¢ Does the contract include detailed specifications regarding the 
computer system’s performance, such as the expected uptime and 
downtime, the number of users it will accommodate, and whether reports 
can be provided in table, graph or chart form. 

¢ What will the seller do regarding site preparation? Will the seller 
install heavy duty flooring, or provide raised flooring to house cables and 
similar equipment? What must the buyer do in this regard? 

¢ Does the contract indicate definite dates for delivery, installation, 
and testing of various pieces of equipment? Is there a provision for periodic 
payments based upon reaching certain benchmarks in delivery, installa- 
tion, and testing? Are there penalties for delays? What constitutes formal 
acceptance of delivery? 

e Who will install the equipment? 

e Are all components compatible? Are all peripheral pieces of equip- 
ment compatible with the basic computer equipment? Is the telephone 
system compatible with all parts of the equipment? Who is liable for add- 
ed costs if equipment is incompatible? 

e Will the seller provide instructional material in a complete and 
accurate format? Operating manuals, user manuals, and other instructional 
material, are critical to the proper operation and use of the equipment. 
Many purchasers and users of computers have discovered, after their equip- 
ment has been installed, that the written instructions contained in various 
manuals are incomplete or inaccurate. Are there arrangements for the seller 
to fill such gaps in documentation? 

e Will the seller’s personnel be available day or night, by telephone 
or in person, to answer questions or handle problems that arise? 

e Will the seller provide personnel to run the computer, or will the 
seller simply install the equipment and leave? How will the buyer’s own 
personnel be trained to operate the computer equipment? Will the seller 
train the buyer’s personnel? If, so for how long, and up to what point 
of expertise? Who will train new employees? 

e What warranties, implicit and express, have been made a part of 
the contract? A buyer, of course, hopes to negotiate something close to 
a warranty of fitness for a particular purpose by securing promises that 
the computer equipment will ac iieve a specific result, and, if it fails, that 
actual and consequential damages will result. On the other hand, a seller 
usually tries to disclaim warranties and avoid consequential damages. 

¢ What kind of physical security is the seller providing for both the 
computer equipment and data stored in it? Is care being taken to reduce 
fire hazards? Studies have found, for example, that smoke or fumes alone 
can damage computer programs and data stored on disks and similar 
equipment.! Who will train personnel to prevent this damage? 





1 See M. Woop, INTRODUCING COMPUTER SECURITY (1982). 
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e Have arrangements been made to make ‘‘backup’’ copies of critical 
computer programs? It is important to keep original programs stored in 
a different place from the backups. If possible, backups should be stored 
in a fire-proof vault or deposit box at some other physical location. 

e Is confidentiality of the user’s data being maintained? Are there 
restrictive access codes, or encryption or other security devices? 

e What arrangements are being made for maintenance of the equip- 
ment? Will the seller provide maintenance under a contract? Will 
maintenance be carried out by the buyer? Will an outside firm supply 
maintenance under a separate contract? 

e If equipment breaks down or a program crashes, say in the midst 
of a critical operation such as the production of payroll checks, is there 
other equipment known to the seller on which the buyer can complete 
jobs that have been interrupted? What arrangements have been made for 
the use of such backup equipment? 

e Are there provisions for modifications to improve or customize 
a computer program? What will be the cost of modifications, or of future 
software enhancement? Is a discount available? 

¢ What are the buyer’s principle responsibilities in: (1) providing 
clean power?; (2) providing a proper environment, such as providing air 
conditioning; (3) providing a qualified staff; and (4) accepting delivery 
after testing. 

e Financial matters also must be covered in the contract in detail. 
Among the more important of these are the following: (1) are rental, pur- 
chase, time-sharing, or service bureau terms clear, accurate, and mutual- 
ly understood? (2) what discounts apply? (3) what tax issues should be 
discussed? (4) are there penalties set forth for partial or non performance? 
(5) are financial obligations clearly stated for backups of equipment in 
case there is downtime? 

e Is there insurance coverage for damage to, or injury resulting 
from, equipment or personnel? Is there insurance coverage to protect 
the loss of business? 


C. Common Remedies 


Computer equipment purchasers generally seek remedies for partial 
or nonperformance of the purchase contract under theories of, breach 
of contract, misrepresentation or fraud, and violation of state deceptive 
trade practices acts. 

A breach of contract suit may allege the seller did not provide equip- 
ment as set forth in the specifications, or the results promised in the 
contract were not achieved, or the equipment failed to perform as war- 
ranted. Actual and consequential damages should be sought. In one case, 





2 *‘Clean power”’ is electric power which has been ‘“‘filtered’’ to remove inconsisten- 
cies from the voltage. It is usually referred to in conjunction with power spikes, which are 
sharp increases in voltage. 
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a breach of warranty regarding the proper functioning of a computer 
system resulted in damages based on the difference between the value 
of the computer system as delivered and the value of the system as 
warranted. 

Claims of misrepresentation or fraud on the part of the seller may 
provide substantial advantages to the buyer since proof of tortious 
misrepresentation often overrides disclaimed express warranties 
contained in the contract, and may result in the recovery of both actual 
and punitive damages. However, sophisticated purchasers should be 
cautious. Where a customer was highly knowledgeable and sophisticated 
about computers, one court took that fact into account in determining 
how much the customer actually relied on ‘‘hype’’ by salesmen and 
statements in promotion brochures. 

State deceptive trade practices acts may provide a statutory basis 
for recovery. These state statutes are specifically directed to misrepresen- 
tations made by sellers, and allow damages of various kinds. 


II. APPLICATION OF COMPUTERS 


Five important legal concerns emerge when computers appear on 
campus: How to protect intellectual property, such as computer pro- 
grams; how to use employment contracts as a means to clarify the owner- 
ship of such intellectual property; how to avoid tort liability related to 
computers; how to prevent crime related to computers; and how to pro- 
vide privacy and confidentiality of computerized records and data. 


A. Protection of Intellectual Property (Computer Programs) By 
Copyright, Patent, Trade Secret and Trademark, As It Relates 
to Users’ Rights and Creators’ Rights 


1. Computer Program Creator’s Rights Protected By Copyright 


A threshold question before the courts over the past several years 
has been whether computer programs are copyrightable. Essentially, the 
issue raised has been whether computer programs satisfy the re- 
quirements in section 102(a) of the Copyright Act for an ‘‘original work 
of authorship, ... fixed in any tangible medium of expression.’’5 

In August 1983, the question of the copyrightability of computer pro- 
grams was determined by the United States Court of Appeals for the Third 
Circuit in Apple Computer, Inc. v. Franklin Computer Corp.* In that case, 
Apple Computer, Incorporated, a large manufacturer and seller of per- 
sonal computers, sued Franklin Computer Corporation, a small firm that 





Chatlos Systems, Inc. v. National Cash Register Corp., 670 F.2d 1304 (3rd Cir. 1982). 
Applications, Inc. v. Hewlett-Packard Co., 672 F.2d 1076 (2nd Cir. 1982). 
Copyright Act of 1976, 17 U.S.C. § 102(a) (1976 & Supp. IV 1980). 

Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240 (3rd Cir. 1983). 
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makes and sells the ACE 1000 computer, alleging that Franklin copied 
without permission fourteen of Apple’s operating system computer pro- 
grams to enable the ACE 1000 to be compatible with Apple products. 
Franklin argued that there was no copyright infringement because the com- 
puter programs at issue were not copyrightable for three reasons: (1) They 
were expressed in object code (machine readable) rather than source code 
(human readable); (2) they were embodied in a read-only-memory (ROM)’; 
and (3) each program copied was an operating system computer program 
and therefore was a ‘‘process,’’ ‘‘system,’’ or ‘‘method of operation,’’ that 
is, more a utilitarian machine part than the expression of an idea, and, 
therefore, not a proper subject matter for copyright. The Third Circuit held 
the computer programs are copyrightable (1) whether written in source 
code or object code, (2) whether embodied in floppy diskettes or in silicon 
chips (ROMS), and (3) whether they are applications programs or operating 
system programs. Franklin appealed to the United States Supreme Court, 
but before the Court’s review the parties settled the matter. Franklin 
reportedly agreed to pay Apple two-and-a-half million dollars and not in- 
fringe on Apple’s copyright in the future.* Legal observers now hope that 
the matter of the copyrightability of computer programs, whatever their 
function, has been settled once and for all.® 

Another issue that confronts educational institutions is the 


copyrightability of developments resulting from government funded pro- 
jects. In 1983, a federal district court held government funding of a pro- 
ject at North Carolina State University would not necessarily prohibit a 
copyright from project developments, but that in this particular case, the 
contract specifically placed all developments in the public domain. The 
clear intent of the parties was that project developments not be 
copyrightable.° 


2. Computer Program Creator’s Rights Protected By Patent 


The question of patentability of computer programs was determined 
earlier than the question of the protection of computer programs by 
copyright. In two 1981 cases, the United States Supreme Court held essen- 
tially that, while rare, it was possible to protect computer programs by 
patent at least where the computer program was part of a patentable 
process. 

First, the Court held a process for curing rubber that included use 
of a programmed computer was patentable.': Then, the Court affirmed, 





7 A type of memory device or program that is permanent and can be read only; that 
is, it cannot be changed as can a random access memory (RAM). 

® Buffalo News, Jan. 5, 1984, at B-12, col. 1. 

% See e.g., Harris, Apple Computer, Inc. v. Franklin Computer Corp.—Does a ROM 
a Computer Program Make?, 24 JURIMETRICS 248 (1984). 

10 S & H Computer Sys., Inc. v. SAS Inst., Inc., 568 F.Supp. 416 (M.D. Tenn. 1983). 

11 Diamond v. Diehr, 450 U.S. 175 (1981). 
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without comment, a decisicn of the United States Court of Customs and 
Patent Appeals holding that a combination of tangible hardware elements 
that included use of a programmed read-only-memory (PROM?2 or ROM) 
chip was patentable. ': 

Some legal observers now believe that computer programs ultimately 
may be patentable in circumstances beyond those described here. 4 


3. Computer Program Creator’s Rights Protected as a Trade Secret 


It is quite possible to protect a computer program as a trade secret. 
The major problem, of course, is that a trade secret must be kept secret. 
This is not always possible to do with a computer program, unless it 
is used exclusively in-house rather than distributed to a mass market. 

A case that illustrates the importance of secrecy is one in which 
the Supreme Court of Minnesota in 1982 held the owner of a trade secret 
is required to take reasonable steps to protect secrecy or the secret will 
be deemed lost.15 


4. Users Rights as Generally Derived from Purchase or Licensing 
of a Computer Program 


It is important to keep in mind that the creators and developers 
of computer programs usually, except in trade secret situations, hope 
and intend their programs will be widely sold or licensed. Problems 
then arise only when users of programs have not made appropriate pur- 
chase or license arrangements. 

There are occasions when making copies can be quite legal. For 
instance, making a ‘‘backup’’ copy of a properly acquired computer pro- 
gram is quite permissible under the language of the Copyright Act.'* 
Making copies to give or sell to others without the copyright owner’s 
permission would not be permissible. 


B. Employmeni Contracts as a Means to Clarify Ownership of 
Intellectual Property and to Restrict Future Employment in 
Competition with the Employer 


1. Ownership of Intellectual Property by Employees 


As a general rule, ‘‘authors’’ own their intellectual property, but 
this general rule may be modified by an employment relationship. 
When a faculty member or other staff member creates a computer 





12 A PROM is a preprogrammed read-only-memory. Messages preprogrammed in the 
memory can be displayed but cannot be reprogrammed or changed. 

13 Diamond v. Bradley, 600 F.2d 807 (C.C.P.A. 1979), aff'd 450 U.S. 381 (1981). 

14 Stout, Protection of Programming in the Aftermath of Diamond v. Diehr, 4 Com- 
PUTER L.J. 207 (1983). 

15 Jostens, Inc. v. National Computer Sys., Inc., 318 N.W.2d 691 (Minn. 1982). 

16 17 U.S.C. § 117 (1982). 
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program the question immediately arises as to who owns it. Is it the 
employee who created the program or the employer? In a copyright situa- 
tion such as this, the concept of ‘‘work made for hire’’ may apply. If 
the work was made for hire, the employer is in fact the ‘‘author,’’ and 
owns the copyright.'? By comparison, in a situation in which patent 
rules apply, that is, where certain computer hardware may be created, 
the concept of ‘‘shop rights’’ may apply.The employer, under shop rights 
theory, has a perpetual, royalty-free license regarding the invention.’ 
In another situation, involving a trade secret, that is, where a confiden- 
tial relationship exists between the employer and the employee, and the 
employer views a computer program as a secret of the trade, the 
employer may protect the program as a trade secret, if it truly is kept 
secret. 

A widely-followed practice regarding copyrights in the academic 
world has been that books and other writings by faculty were copyrighted 
by the individual faculty member and the individual was the recipient 
of all revenues. On the other hand, tradition regarding patents has been 
that inventions or discoveries by faculty were patented by the institu- 
tion and the revenue generally was shared on a sliding scale between 
the individual and the institution. The principal rationale behind this 
practice was that faculty members generally did not use institutional 
facilities or time to write a book, but did use institutional laboratories, 
equipment, and time for research resulting in inventions or discoveries. 

Computers have caused institutions to take another look at this prac- 
tice. A number of institutions are taking the position that writing com- 
puter programs requires the use of institutional facilities in the form 
of large, costly computer systems and time. Therefore, faculty members 
who write and market computer programs should reimburse the institu- 
tion for use of the computer, or should share the revenues with the in- 
stitution on a sliding scale. Some institutions have set up special of- 
fices to help faculty develop and market computer programs. Others have 
established outside foundations or companies to handle this kind of 
research and development. There is a wide spectrum of institutional 
responses possible to the growing interest in computer-related commer- 
cial ventures. 

In addition to arrangements for dealing with ownership and shar- 
ing of revenues of software and hardware developed by employee-faculty, 
institutions are generating policies to cover similar situations involving 
students. Often, when computer programs are created by students, the 
institution owns the programs and shares the revenues with the stu- 
dent, sometimes in the form of tuition credit. There also are concerns 
about possible ownership by staff, based upon whether they are high, 





17 17 U.S.C. § 201(b). 
18 United States v. Dubilier Condenser Corp., 289 U.S. 178 (1933). 
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middle, or lower level staff, and by outside consultants, who usually 
are not ‘‘employees.”’ 

These potential conflicts make it important to sort out matters of 
intellectual property ownership at the outset of an employment relation- 
ship if at all possible, and to put in writing the agreement between the 
parties. 

Ancillary to the overall question of intellectual property ownership 
are matters of disclosure of newly-created computer programs, and of 
conflicts of interest that may arise should a faculty member set up or 
join an outside business. All of these issues require careful considera- 
tion by appropriate campus governance bodies. 


2. Restrictive Employment Covenants 


Colleges and universities should consider using restrictive employ- 
ment covenants to prohibit their employees from accepting employment 
with competitors. For example, there may be an employee who specializes 
in developing computer programs that process information about prospec- 
tive donors to the institution. The institution may wish to protect its ad- 
vantage in having such computer programs should that employee leave 
the institution. In drawing up a restrictive employment covenant in such 
a situation, the employer must take care not to so restrict future employ- 
ment as to deprive the employee of the ability to make a living as a com- 
puter programmer. A restrictive employment covenant must be reasonable 
as to the type of work restricted, the time limit during which the work 
is restricted, and the geographic area in which the work is restricted. Some 
states, like California, have essentially outlawed restrictive employment 
covenants except in some very narrow areas (e.g., where there is a bona 
fide ‘‘trade secret’’ or where the sale of business is involved). It may be 
reasonable, then, to restrict an employee’s future employment specifically 
as a developer of programs concerning prospective donors, for a one-year 
period, at higher education institutions within 100 miles of the employer 
institution. 

In Trilog Associates, Incorporated v. Famularo’® the court held data 
processors who left their employer to set-up their own business were not 
engaged in unfair competition with their former employer where they used 
only general secrets of the trade in the new enterprise, rather than par- 
ticular secrets of the former employer.?° The court commented that restric- 
tive employment covenants that set forth promises by an employee regard- 
ing future employment must be limited reasonably as to time, as to the 
geographic territory affected and as to the kind of work restricted.?1 

Educational institutions often have a number of employees who are 
serving ‘‘at-will,’’ that is, ‘‘at the pleasure of’’ the institution. In Republic 





19 314 A.2d 287 (Pa. 1974). 
20 Id. at 292-93. 
21 Id. at 293-94. 
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Systems and Programming Inc. v. Computer Assistance, Inc., a case in- 
volving at-will employees, the court held that since at-will employees are 
bound by no restrictive employment covenants, they may immediately 
and freely compete with their former employer, including the solicitation 
of customers.?2 


3. Personal Use of Employer’s Computer 


An institution should have a clear policy regulating the kind and 
amount of personal use employees may make of the institution’s com- 
puter. It is not unusual, for example, for secretaries who operate word 
processing computers to ‘‘moonlight’’ by providing secretarial services 
for faculty, staff, and others, outside their normal working hours. The 
employer, however, may be reluctant-to have certain computer equipment 
used in such fashion, especially that equipment providing access to con- 
fidential records, data, or similar information. ~ 

It is important to make all use restrictions clear to employees. For 
instance, in Giss v. Sumrall,?* the Louisiana Court of Appeals held an 
employee’s personal use of a company computer in connection with his 
part-time real estate business did not constitute behavior that would dis- 
qualify him for unemployment benefits under the circumstances. The cir- 
cumstances alluded to in this case involved a question of fact whether 


or not the employer had made it clear to the employee precisely what 
kinds of restrictions it placed on an employee’s use of the company com- 
puter for personal business.?4 


C. Torts 
1. Incorrect Computerized Records 


An institution that relies upon incorrect computerized records and 
thereby causes an injury may find itself liable under tort theory. For ex- 
ample, where a computerized record indicates a student is late with tui- 
tion payments, but the student appears in person or sends in reliable in- 
formation such as a cancelled check to show the record is incorrect, the 
institution must have in place some mechanism to allow the record to 
be corrected easily. Where such mechanism is not available, tort liability 
may accrue to the institution. 

In a case not involving a higher education institution but instead in- 
volving an auto credit company, just such a situation arose. In Price v. 
Ford Motor Credit Co.25 the auto credit company relied upon incorrect 
computerized records regarding payments for the purchase of a car. Despite 
offers of correct information by the car purchaser, the auto credit com- 





322 F. Supp. 619 (D. Conn. 1970), aff'd, 440 F.2d 996 (2nd Cir. 1971). 
409 So. 2d 1227 (La. App. 1981). 

Id. at 1230. 

530 S.W.2d 249 (Mo. Ct. App. 1975). 
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pany improperly repossessed the car. The Missouri court ordered both 
actual and punitive damages.”® 


2. Improperly Programmed Computer 


An improperly programmed computer can subject an institution to 
tort liability. To take just one example, let us look at a hypothetical 
instance where a student apparently has defaulted in payment of tui- 
tion and fees, and is about to be expelled. The policies of the govern- 
ing board clearly state that in such a situation the student must be given 
notice and a hearing. If the institution’s computer has not been properly 
programmed to send out an appropriate notice about the default and 
the opportunity for a hearing, the institution may be liable for depriva- 
tion of due process, and will not be able to rely upon the excuse that 
its computer was not properly programmed. 

In Palmer v. Columbia Gas of Ohio, Inc.,?? a case on point involv- 
ing a public gas utility, the United States Court of Appeals for the Sixth 
Circuit found the customers’ gas service termination notice was inade- 
quate because of an improperly programmed computer. The court held 
this violated customers’ fourteenth amendment due process rights. It 
ordered the gas company to follow precise instructions as to the con- 
tent and timing of service termination notices.?® 


3. Wrongful Death 


In a most unusual case, a court found that the death of a computer 
systems supervisor was job related so as to sustain an award of death 
benefits under a worker’s compensation act. An employee who worked 
as a cashier was promoted to office manager and given supervisory 
responsibility over seven other employees and a computer system. The 
worker put in long hours both in the office and at home studying the 
lengthy computer system operations manual. She often arrived home 
from work exhausted, and yet continued to carry office work to be done 
at home. It happened that she had a history of systemic lupus 
erythematosus, an inflamation of the skin and connective tissues 
throughout the body, dating back several years. Soon she was 
hospitalized, and her condition continued to deteriorate. She died several 
months later. Her survivors sought death benefits under the state worker’s 
compensation act, and the employer appealed. The court found that 
while the work itself ‘‘did not cause the underlying disease, ‘it is very 
probable . . . that the stress, effort and chronic fatigue incident to her 
. . . death was an important factor in precipitating an acute exacerba- 
tion (and) systemic spread of the condition, (and) hastened, excited and 





26 Id. at 256. 
27 479 F.2d 153 (1973). 
28 Id. at 166-67. 
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accelerated’ the employee’s death.’’ The appeals court sustained the trial 
court’s finding and the award of death benefits to survivors.?° 


D. Crime 


There are any number of fairly standard crimes connected to the 
use of computers. Fraud, embezllement, theft, and deliberate physical 
damage, are well-known. Two additional crimes will be highlighted here: 
Unauthorized use of computers and interstate transportation of stolen 
intellectual property. 


1. Unauthorized Use 


The unauthorized use of a computer is perhaps the most common 
computer crime on campus. Typical examples include: (1) a student log- 
ging on in order to gain some extra skill in computer use; (2) a faculty 
member logging on in order to do some non-work-related personal 
business; and (3) the person who wishes to damage or modify data or 
information stored in the computer. Along with a wide range of 
unauthorized uses, there are degrees of intent to do mischief. An educa- 
tional institution must have a policy for how it will respond to varying 
types and degrees of unauthorized use. Its response may range from a 
slap on the wrist to the filing of a criminal charge. 

An early unsuccessful prosecution in 1977 involved a graduate stu- 
dent’s unauthorized use of a university computer in order to complete 
the research necessary for his doctoral dissertation.*° Faculty members 
responsible for his getting authorized access to the computer apparently 
failed to make the necessary arrangement. The student simply took mat- 
ters into his own hands. The student was charged with larceny under the 
Virginia Criminal Code.*1 Ultimately the court held the unauthorized use 
of the computer here was not a larceny because of the particular wording 
of the relevant portions of the Virginia Criminal Code.*? 

Since that time, a number of states have taken pains to modify their 
criminal codes in order to make the unauthorized use of a computer a 
crime.*3 Therefore, it is strongly recommended that an institution check 
its own state criminal code before setting a policy as to how it intends 
to respond to unauthorized use of its computers. 





Matter of Wards Death, 642 P.2d 1145 (Okla. Ct. App. 1982). 
Lund v. Commonwealth, 232 S.E.2d 745 (Va. 1977). 


Va. CopE §§ 18.1-100, -118 (1950), amended by Va. Cope ANN. §§ 18.2-95, -178 
(1982). 


32 232 S.E.2d 745, 748 (Va. 1977). 

33, ALASKA STAT. § 11.46.985 (1983); Ariz. Rev. Stat. ANN. §§ 13-2301, 13-2316 (1978 
& Supp. 1983-1984); CAL. PENAL CopE § 502 (Derring 1983 & Supp. 1984); Coto. Rev. STAT. 
§§ 18-5.5-101, 102 (Supp. 1983); Det. Cope Ann. tit. 11, 858 (Supp. 1982); FLA. Srar. 
ANN. §§ 815.01 D7 (West Supp. 1984); Ga. CopE ANN. §§ 16-9-90 to -9-93 (1982); ILL. 
ANN. StaT. ch. 38, §§ 15-1, 16-9 (Smith-Hurd Supp. 1983-1984); MicH Stat. ANN. §§ 
28.529(1)—.529(7) (Callaghan 1981); Mo. ANN. STAT. §§ 569.093-.095 (Vernon Supp. 1984); 
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2. Interstate Transportation of Stolen Intellectual Property 


There has been a question whether stolen intellectual property is the 
kind of property covered by the National Stolen Property Act.34 In United 
States v. Belmont, the United States Court of Appeals for the Ninth Cir- 
cuit held the interstate transportation of stolen intellectual property, such 
as unauthorized copies of copyrighted motion pictures, is a violation of 
the National Stolen Property Act.*5 Therefore, federal jurisdiction may 
be available if the state statute provides inadequate protection to the 
institution. 


E. PRIVACY AND CONFIDENTIALITY 


Educational institutions have a special concern to protect the privacy 
and confidentiality of their records and research data. It is well recognized 
that educational institutions are constrained by certain statutes. The federal 
Family Educational Rights and Privacy Act of 1974 (FERPA), known as 
the Buckley Amendment, provides for privacy of student academic records 
by permitting access only by the student and certain authorized persons.** 

A question has been raised whether the computerization of records 
might make it impossible to meet the confidentiality requirements of laws 
such as the Buckley Amendment. No such impossibility exists. In order 
to provide confidentiality on the one hand and appropriate access on the 
other, access codes can be used in connection with computerized record 
keeping. These codes will protect certain ‘‘fields’’ of information so that 
only authorized persons are able to reach certain information. For instance, 
a record clerk may be given an access code that will permit seeing name, 
address, and any other information relevant to the clerk’s job. But that 
access code may not enable the clerk to see academic grades or, perhaps, 
certain financial information about a particular student. 

Research data, likewise, can be protected by the use of access codes 
or by encryption devices. In addition, some institutions use separate com- 
puter systems, unconnected by telephone or other similar communica- 
tion, for business records, research data, and teaching materials. 

Identifier numbers are another matter often brought to the attention 
of legal counsel. In general, it is a wise idea not to use social security 
numbers as identifiers. Under the provisions of statutes such as the federal 
Privacy Act37 or the Social Security Act,3* individuals may have the op- 





Mont. Cope ANN. §§ 45-1-104, -1-205,-2-101,-2-103 (1983) N.M. Stat. ANN. §§ 30-160-1 
to -4 (Supp. 1982); N.C. Gen Stat. §§ 14-453 to -457 (1981); OnIo Rev. CoDE ANN §§ 
2901.01, 2913.01 (Page Supp. 1983); R.I. Gen. Laws §§ 11-51-1 to -4 (1981); UTAH CODE 
ANN. §§ 76-6-701 to -704 (Supp. 1983); Va. CopE § 18.2-98.1 (1982); Wis. STaT. ANN. 
§ 943.70 (West Supp. 1983-1984). 

34 18 U.S.C. §§ 2311—2319 (1982). 

35715 F.2d 459 (9th Cir. 1983). 

36 Family Educational Rights and Privacy Act, 20 U.S.C. § 1232g (1976 & Supp. 
V 1981). 

37 5 U.S.C. § 552a & note (1982). 

38 42 U.S.C. § 405(c)(2)(C)(i, iii)(1976 & Supp. V 1981). 
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tion of not revealing their social security number. An institution’s refusal 
to recognize such an option may violate the law.3° 


Ill. ETHICAL IssuES 


On any campus a number of situations may arise that could be 
characterized as either legal or ethical, or sometimes a combination of 
both. It may be helpful to review a few of these. 


A. Abuse by Students 


Breaking the code of a campus computer is a fairly common activity 
on many campuses. Sometimes it is done as a prank, while at other 
times the breaking of a code may be for some criminal purpose, such 
as embezzling funds. At still other times, there may be breaches of con- 
duct falling somewhere in between, that is, breaking a code in order 
to change a grade or plagiarize some information or work. An educa- 
tional institution has to determine in advance what range of responses 
it chooses to have available in such situations. Where a student is in- 
volved in what is intended clearly as a prank, the institution may want 
to respond as it would to other student pranks. At the other extreme, 
where a student is involved in an activity that is intended clearly as 
a criminal act, the institution may have little choice but to react more 
severely. 

An ethical dimension is added to student abuse incidents by the 
tradition on campus of tending to view a student as a person still going 
through a learning process, and therefore, not always being held as ac- 
countable as would be the case in some other setting. Exactly how an 
institution views abuses of computers should be made known to all in 
advance. The institution’s polices and handbooks should make plain 
which kinds of computer offenses are considered minor offenses and 
which will be considered serious offenses, and what different sanctions 
then may be applied. As mentioned previously, the intent of the stu- 
dent may make a difference, and could in some instances mitigate the 
circumstances. It should be made clear that abuse of computers, however 
mild, does do some form of damage to either computer programs or 
computer equipment such that some form of punitive response should 
be expected. When abuse of computers is the work of nonstudents, such 
as faculty or other staff members, the same ethical concerns may not 
apply. 


B. Abuse of Students and Other Vulnerable Persons 


In contrast to situations where there is abuse of computers by 
students, there are some situations where there is abuse of students and 
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other vulnerable persons. For example, a graduate teaching assistant or 
a faculty member might tell a student with computer skills that unless 
the student assists in getting unauthorized access to certain data or other 
information in a computer, the student will receive a poor or failing 
grade. Or a supervising faculty member might tell a graduate student 
trying to finish research needed for a dissertation, that unless the stu- 
dent helps to break into another faculty person’s research, the faculty 


supervisor will delay work 6n the graduate student’s dissertation. These 
are unethical and unconscionable pressures. 


There are a number of avenues open to an institution to try to prevent 
such situations. One is to make courses in computer literacy available 
to everyone on campus so that everyone has an opportunity to develop 
computer skills. Ethical dilemmas could be discussed in such a course 
in order to provide a forum for the airing of such unacceptable behavior. 
In addition, appropriate handbooks should set forth methods for making 
complaints about such behavior, and should indicate the sanctions to be 
levied against transgressors. 


C. Institution’s Responsibility to Protect Data and Records Stored in 
Computers 


Sometimes it takes no more than a telephone call from a newspaper 
reporter to a clerk in an admissions and records office on a campus to 
learn the grades of almost any student there. This, of course, is a viola- 
tion of the Family Educational Rights and Privacy Act of 1974 (Buckley 
Amendment)‘ which protects students’ academic records. Similarly, a 
personnel office clerk may be requested to reveal certain financial data 
regarding faculty salaries to a person not authorized to have that 
information. 

The problem arises when clerks in such situations have not been in- 
formed as to what kinds of information may be released nor given a set 
of procedures to follow to find out whether revealing such information 
is permitted. Supervisors have the responsibility for seeing that security 
procedures for records, and for other property, are developed and carefully 
followed, including making sure that subordinates have been trained to 
use those procedures. 


D. Access to Computers 


It is well-established that where a college catalogue states certain 
courses will include hands-on experience with specific equipment such 
as a computer, there is a contractual obligation to provide such an 
experience.*! This, of course, is similar to the contractual obligation to 
provide courses, faculty, and facilities set forth in a catalogue. 





40 20 U.S.C. § 1232g (1976 & Supp. V 1981). 
41 Dizick v. Umpqua Community College, 599 P.2d 444 (Ore. 1979). 
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In addition to the contractual obligation here, there also may be an 
ethical consideration as well. An educational institution may take the posi- 
tion that equity demands that it do its utmost to see that access to com- 
puters is made available to various of its constituencies, that is, not only 
to its computer science majors, but to liberal arts majors and others who 
may be less likely to see immediately the importance of computer literacy. 


E. Faculty Employment and the Development of Computer Programs 


As mentioned previously, when a faculty member develops a com- 
puter program, the question of its ownership arises and can be answered 
by examining the employment relationship of that faculty member to the 
institution. If a faculty member is hired to teach computer programming, 
it well may be that the job description includes an obligation to develop 
computer programs as part of the normal employment activities expected. 
In such a case, new computer programs could be considered ‘‘works made 
for hire.’ The employer, that is, the institution, would be considered to 
be the ‘‘author’’ of those programs, and would own the programs along 
with the copyright. On the other hand, if a faculty member is employed 
to do the normal teaching, research, and service activities of a faculty per- 
son, and the faculty person’s discipline is, let us say, history, then, a com- 
puter program developed by that faculty member may not be the property 
of the institution. Between these extremes, are a great variety of faculty 
situations. 

It is advisable, of course, to try to anticipate situations such as those 
just described, and come to some agreement at the time the employment 
contract is negotiated about how the ownership of intellectual property 
will be handled. There are a great number of models of how such pro- 
grams are to be owned, some of which are mentioned earlier. In some 
cases, the employee owns the program and licenses it for use or marketing 
by the institution. In other instances, the institution owns the program 
and pays royalties of some sort to the employee. An institution, for in- 
stance, could commission a computer program and negotiate terms regard- 
ing ownership of copyright and sharing of revenues. 

Ethically, neither party in such a situation should wait until the other 
party is at an unexpected disadvantage to bring up the subject of owner- 
ship of intellectual property. To give just one example, where a university 
owes a fiduciary duty to a faculty member based on confidences given 
to the university by the faculty member relating to his discovery of a secret 
process, that fiduciary duty may jeopardize the university’s alleged sole 
ownership of the discovery.*? A clear understanding of ownership rights 
set forth in the employment contract can prevent such legal and ethical 
uncertainties. 





42 Speck v. North Carolina Dairy Found., 64 N.C. App. 419, 307 S.E.2d 785 (1983). 
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F. Ethical Responsibilities at the Institutional/Departmental/Faculty 
Level 


Private industry is being attracted more and more to the campus as 
a resource for research and development activities. Suppose a corpora- 
tion wishes to provide funds for the support of certain departments or 
schools within an institution that develop computer equipment and pro- 
grams. What kind of ethical responsibilities does the institution have to 
assure that such generosity flowing to certain departments and schools 
does not deflect the institution from its overall long-range goals? Collegial 
mechanisms must be utilized to maintain a balance between the oppor- 
tunities presented for certain institutional and departmental development 
and the stated mission of the institution.*? 

Sometimes specific faculty persons are designated as the recipients 
of industrial funds to do computer-related research. What happens when 
a faculty person receives substantial amounts of outside funding and is 
permitted to hire extra secretaries and graduate assistants and to purchase 
special equipment? What ethical responsibility has the institution to assure 
that other members in that department understand that their particular 
lines of research and areas of interest are still of importance to the institu- 
tion and the department? 


G. Unknown Physical Dangers 


A broad ethical concern exists regarding certain physical dangers that 
are as yet unclear as they relate to computers. One highly publicized health 
issue is whether video display terminals (VDTs) emit dangerous radia- 
tion. A number of studies are being done regarding possible adverse ef- 
fects of sitting in front of VDTs during the work day, but as yet, there 
are no confirmed health hazards.*4 

From the ethical standpoint, what is an employer to do? Should the 
employer simply take the position that because there are no studies that 
show a substantial link between VDTs and birth defects, for instance, there 
should be no precautions taken with regard to exposing pregnant 
employees to VDTs? Or, would it be preferable for an employer to allow 
a pregnant employee to divide her time between the VDT and other work 
activities during the period of her pregnancy? One possible solution has 
been adopted where employees use computers in work involving biological 
or chemical materials. In these instances some employers ask prospective 
employees to take certain tests to help decide whether or not they should 





43 ETHICAL PRINCIPLES, PRACTICES AND PROBLEMS IN HIGHER EDUCATION, (M. Baca & R. 
Stein eds. 1983); PARTNERS IN THE RESEARCH ENTERPRISE: UNIVERSITY-CORPORATE RELATIONS 
IN SCIENCE AND TECHNOLOGY (T. Langfitt, S. Hackney, A. Fishman & A. Glowasky eds. 
1983); DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF FACULTY INCOME UPON THE 
FUNCTION AND FUTURE OF THE ACADEMY (R. Linnell ed. 1982). 

44 See e.g., The Buffalo News, June 15, 1983 at C4, col. 1. 
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work in such environments. Institutions may give employees options to 
spending entire days exposed to questionable situations. 


IV. CONCLUSION 


This Article has endeavored to provide a practical introduction for 
novices in computer law to a number of the major issues relating to com- 
puters in higher education administration and research. Some legal/ethical 
dilemmas were raised as well. Additional computer-related legal issues 
will require attention in the future. It is hoped that this introduction will 
provide a basis for continuing study in the field of computer law as it 
relates to colleges and universities. 








INTRODUCTION 


PETER H. RUGER* 


The following essays by Lawrence White and Jeffrey Orleans are 
valuable contributions to the growing store of knowledge and comment 
on university-industry relationships. Unless one keeps in mind that Orleans 
is a lawyer and counsel to the University of North Carolina, and White 
is employed by the American Association of University Professors, a reader 
of the reviews could easily assume that the essayists were not both reading 
DOLLARS AND SCHOLARS and PARTNERS IN THE RESEARCH ENTERPRISE. The 
divergence of approach reflected in these essays typifies the diversity of 
thought and, indeed, uncertainty prevalent in discussions of the many 
aspects of the corporate-academic relationship. 

If one attempts to understand the current issues arising from increased 
university-industry research and technology transfer relationships by 
reading DOLLARS and PARTNERS, one will achieve the same understanding 
of an elephant that one gets, while blindfolded, from touching a small 
part of it. As White correctly points out, the conference participants, as 
reported in PARTNERS, failed to address or fully develop many significant 
issues, such as the need for, or utility of, exclusive licensing. This in- 
completeness is understandable, however, given the general focus of the 
Philadelphia conference and the fact that many of the speakers were not 
conversant with either the scope or subtlety of the issues in the research 
arena. DoLLars, on the other hand, is a more focused, tight work advocating 
a significant change, in response to today’s research climate, in traditional 
institutional patent policies and relationships with faculty. 

When reading the Orleans and White essays, and the works upon 
which they were based, several questions can be asked to put the authors’ 
comments in perspective and assist in developing (or understanding) 
policies at the reader’s institution. 

1. How do research relationships with institutions begin? Normal- 
ly, in a limited way. A faculty member or dean may be contacted 
by a local company needing product testing or evaluation. 
Another common beginning is the consulting agreement between 
a faculty member and an industrial concern. An analysis, from 
the viewpoint of the faculty member, of the typical faculty con- 
sulting agreement is a regrettable omission from White’s essay. 
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Many of the practices he questions or criticizes in the major in- 
stitutional research agreements are seen, in far more objectionable 
form, in many consulting agreements. Many are underfunded, 
requiring faculty to do mundane work, or to give up rights far 
in excess of any benefit obtained. Many contain confidentiality, 
patent, and indemnification provisions that would be abhorrent 
to any university counsel. Some significantly restrict future 
research opportunities of faculty by requiring them to disclose 
to the company all research results in broadly defined fields. In- 
deed, this sort of provision can prevent faculty from participating 
in the more beneficial major industry-university collaborations. 
If one regards exclusivity as an evil, one will find this evil in 
these initial or ‘‘simple’’ relationships. 

These preliminary relationships, while not attracting the 

media attention of the major contracts, often prove the most vex- 
ing for the institution and the faculty member. Disdain is 
sometimes accorded faculty members who do ‘‘applied’’ as op- 
posed to ‘‘basic’’ research. The IRS penalizes this too! Consulting 
arrangements inevitably lead to concern with performance of 
university responsibilities. In certain cases, the creation of an 
equity position, or corporate directorship for the faculty member 
(or administration) places more stress on traditional intra- 
institutional relationships. Inevitably, some faculty will leave to 
further develop the technology initiated under consulting rela- 
tionships, either through their own business entities or as staff 
members of a corporation practicing their technology or field of 
interest. 
What is the permissible extent of institutional regulation of faculty 
research activities? The essays themselves, and in their review 
of Do.ars, differ significantly on this issue. White, although 
reciting the traditional AAUP position that the professor should 
determine ‘‘whether (and how much) to engage in outside ac- 
tivities,’’ recognizes that institutional authorities have a role in 
regulating the conduct of the faculty in proprietary research. The 
restructuring of traditional concepts of faculty autonomy in 
research by DoL.ars is not well received by White. On the other 
hand, Orleans implicitly endorses a moderate application of the 
Do.iars philosophy and, in so doing, endorses the practices of 
most academic institutions today. 

As Orleans notes, university lawyers, research administrators 
and faculty commonly work together to maintain institutional 
values and the interests of the faculty. In most institutions, this 
is a cooperative relationship, displaying the pragmatic and flex- 
ible approach endorsed by President Muller of Johns Hopkins 
University in PARTNERS. 

As one ruminates about the governance of proprietary 
research within the university, one should consider how the 
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essayists might approach and resolve issues arising from con- 
flicts of interest, consulting, collaborative research projects and 
the formation of for profit corporations based on academic 
research. If one awards a significant degree of control of such 
activities to the institution, does one create an institutional obliga- 
tion to educate the faculty in areas of law relevant to the research 
enterprises and protect and indemnify them when things go 
awry? 

What type of institutional patent and technology transfer policies 
best promote faculty research efforts? An ultimate goal of 
research, whether unsponsored or supported by industry or 
government, is to produce knowledge that is ultimately of use 
to humankind. In a tangible form, a product is the end result, 
for example. Universities continue to attempt to create and revise 
policies to attract funds and create a desirable research environ- 
ment. There is no apparent agreement within the university com- 
munity to any one answer to the policy question stated above. 
Neither essayist specifically responds to this question, despite 
its centrality to the message of DoLLars. Unfortunately, the 
Do.LLars model, an adaptation of medicine’s clinical practice 
plans, probably, for numerous reasons, is not adaptable to the 
academic research environment. 

In creating policy to respond to the question stated previous- 
ly, the essayists note the relevance of several factors, in DOLLARS 
and PARTNERS. The desirability (or necessity) of exclusivity of 
license grants, individual versus departmental allocation of 
royalties, the nature of ‘‘partner’’ for research activity, the for- 
mation of satellite corporations or R&D limited partnerships, 
delay in publication to secure patent protection, research 
marketing and contract monitoring are subjects that, among 
others, must be addressed in devising an acceptable institutional 
policy. 

Will involvement with industry sponsored research alter tradi- 
tional faculty-institutional relationships? This theme is apparent 
in the two essays. Orleans, in his Preface, states that there is 
a ‘‘current revolution in relationships between institutions of 
higher education and their faculty members.’’ White argues that 
industry sponsored research raises a possible threat to the univer- 
sity and faculty member. Insufficient time has elapsed to deter- 
mine the effects of the current levels of university-industry 
research activity on faculty-institutional relationships. As one 
examines Orleans’ ‘‘revolution’’ thesis, it should be asked 
whether there are other factors at work, and whether they are 
more important than the effects of research activities. White’s 
conclusions should be tested also. The effects on faculties and 
institutions wrought by the acceptance of federal funds should 
be considered. The ability to attract grant monies is surely a fac- 


235 





236 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11 No. 2 


tor in promotion and salary decisions in higher education now. 
Should we expect that faculty who attract private funds will not 
be similarly rewarded? Might not there even be lesser institu- 
tional ‘‘control’’ of faculty receiving private, rather than govern- 
ment funds? Finally, should we assume that the current level 
of funding by industry for research activities will continue? Given 
the history of evolutionary, adaptive change in higher education, 
the resolution of this final issue will probably be less dramatic 
than forseen by either Orleans or White. 

If the foregoing resembles one of the distorted maps produced 
by ancient geographers, it can be attributed to our similar in- 
complete knowledge of the environment we are traversing. White 
and Orleans have furnished us with descriptions and analysis 
of two significant introductory works in the literature of 
university-industry relationships and, in so doing, provide us 
with landmarks from which later developments can be measured. 
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ty of Pennsylvania Press, 1983, 179 pp., Prologue, Introductions, List 
of Contributors. $12.95. 
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I. PREFACE 


These books illuminate the object of academia’s newest quest, the 
lost faculty member. He’ has ventured far from his ivied but storm-tossed 
cove for half-seen richer shores, yet with one eye still turned toward 
port; now the once safe home waters are turbulent and often obscured. 
He wants to find moorings as calm and attractive as home once seemed 
to be, but the waters are uncharted and his chart is unmarked. Can we 
bring the academic mariner back aboard ship, and enrich both crew and 
coffers? Or have we nought to offer but short rations and a murky course? 

Partners in the Research Enterprise and Dollars and Scholars offer 
two complementary perspectives on the current revolution in relation- 
ships between institutions of higher education and their faculty members. 
The diverse elements of this upheaval have been widely discussed and 
this Essay assumes a working familiarity with them; the appended 
bibliography provides background. But the outlines of change may be 
sketched briefly. 





* B.A. 1967, J.D. 1971, Yale University; Special Assistant to the President, The Univer- 
sity of North Carolina. My thanks to Benjamin B. Sendor of the Institute of Government, 
UNC-Chapel Hill, for his wise counsel. 

1 Used here, gender-neutrally. 

2 See, e.g., Heller, Most New Faculty Members Seem Resigned to Wide Disparities 
in Starting Salaries, Chron. Higher Educ., Mar. 7, 1984, at 27; Evangelauf, Salaries of New 
Assistant Professors Vary More than $8,000 Across Disciplines, and Fact File: Average Faculty 
Salaries by Rank in Selected Fields, 1983-84, id., Feb. 29, 1984, at 15 and 17; Perry, Why 
Some Professors Earn More than Others: It’s a Classic Case of Supply and Demand, id., 
Apr. 6, 1983, at 32; Watkins, Outside Earnings Found to Add 25 Pct. to Income of 3 in 
4 Faculty Members, id., Mar. 16, 1983, at 21. 
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Most American institutions of higher education are experiencing and 
anticipating tight financial times, either generally or in specific ways 
or academic areas. Real-dollar revenues are declining relative to costs— 
particularly the high fixed costs of highly ‘‘tenured-in’’ faculties. The 
traditional college-age population of tuition payers is declining; so is 
the financial aid available to help pay their tuition. Thus both institu- 
tions and faculty members (the latter often with explicit institutional 
blessings) have looked assiduously for new ‘‘outside’’ sources of fund- 
ing, and have had some fair success in finding them: in individual con- 
sulting and through practice plans, in major corporate research contracts 
and in equity ventures with faculty, even in competing continuing educa- 
tion offerings. 

But both the search and its successes have had disquieting results. 
A faculty member’s relationship with his institution often is ill-defined 
as to duties, commitments of time and energy, and the propriety of and 
title to specific ‘‘outside’’ efforts. As extramural efforts increase, it 
becomes increasingly unclear what should be expected of the faculty 
member by himself, by his institution, and by relevant ‘‘outside’’ agen- 
cies (whether governmental or commercial). What project—that is, whose 
project—should he think about first in the morning? With whose 
resources should he attack it? And whom should he inform first when 
he solves it? These dilemmas are aggravated when different departments 
and faculty members vary in their ability to attract funds, whether 
because individual capacities vary or because some fields simply generate 
better opportunities than others. Then competition is not simply across 
institutions, but within them as well.? 

These economic changes in turn severely disrupt academic and ad- 
ministrative norms and structures, as shifting market forces put novel 
pressures on the direction of thought and on the use of data and ideas. 
Should I publish traditional scholarly material and get tenure, or very 
popular pieces and get rich? When, both ethically and legally, may I 
publish material based on proprietary data, or involving a potential pat- 
ent, and to what audience may I communicate it in any form? When 
should I be remunerated for a particular piece of work, done in a par- 
ticular organizational context, and when does the income belong to my 
institution? 

If the outside economic incentives are very high relative to what 
institutions may offer, there can be clearly negative results: academic 
judgments may be untowardly tempted or swerved, or may be perceived 
as having been. Even in less lucrative circumstances, allegiances and 
loyalties will divide, and emotions and intellects will be stretched and 
distracted.* And many different ‘‘publics’’ who rely on colleges to find 
and teach “‘the truth,’’ and who share their energies and money for that 





3 See Davis, Sounding Board: Profit Sharing Between Professors and the University? 
304 New ENG. J. MED. 1232 (1981). 
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purpose—faculty colleagues and students, donors and legislators, con- 
sumers and voters—may question whether there’s still time or purpose 
in the academy for that lofty goal to be achieved.4 

A less gloomy view of current economic and technological changes 
is that they constitute a grand opportunity. Take clear advantage of them, 
and we can permanently alter and enhance institutional relationships 
with faculty. Grasp that chance and institutions may be healthier and 
more cohesive, yet more diverse and perhaps even less complicated, 
than ever before. The rewoven old school tie may be snazzier than yester- 
day’s now-frayed version ever was. 

But that result requires solutions, more than simply hope. The great 
value of Partners in the Research Enterprise and Dollars and Scholars 
is to offer both, in confident and crisp prose which engages the reader 
directly with both questions and answers. Their perspectives are dif- 
ferent, but their central themes are entirely compatible. In each, the in- 
dividual faculty member is at the center of the university no less at this 
time of transition than in preceding periods of greater stability. And 
each perceives that the uncertainties about money, time, energy, and 
integrity which confront the faculty member are inter-related; none can 
be resolved without at least considering the others. Thus in each volume, 
implicitly in Partners and explicitly in Dollars, an integrated definition 
of the faculty member’s various potential roles is a crucial determinant 
of whether his institution will founder, merely survive, or flourish. 

The university’s underlying goal, as Jaroslav Pelikan’s book aptly 
titles and systematically addresses it, is ‘Scholarship and its Survival,’ 
the mutual efforts of students, teachers, and researchers to increase 
knowledge and to share it, with each other and with all of us.5 The 
tension of defining those efforts is most acute precisely where the ideals 
of faculty governance and collegial decision-making already have been 
substantially achieved—where, therefore, the status quo may argue best 


for itself. Dollars and Partners both serve to place this tension in high 
relief. 


II. THE Books 


Dollars and Scholars, in print a year earlier than Partners, is the 
‘final summary report’’ of the Ethical and Economic Issues Project of 
the University of Southern California. The Project is substantially the 
work of its director, Robert H. Linnell, a U.S.C. chemistry professor and 





4 Calls for university ‘‘objectivity’’ are a major element of the controversy surround- 
ing research on recombinant DNA, discussed in a symposium at 51 S. CAL. L. REv. 969 
passim (1978), and emphasized by Congressman Albert Gore in Recombinated Institutions: 
The Changing University-Corporate Relationship, in PARTNERS IN THE RESEARCH ENTERPRISE: 
UNIVERSITY-CORPORATE RELATIONS IN SCIENCE AND TECHNOLOGY (T. Langfitt, S. Hackney, A. 
Fishman & A. Glowasky eds. 1983) [hereinafter cited as PARTNERS]. | 


5 J. PELIKAN, SCHOLARSHIP AND ITS SURVIVAL: QUESTIONS ON THE IDEA OF A GRADUATE EDUCA- 
TION (1983). 
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a veteran of both other universities and the National Science Founda- 
tion; of the volume’s preface and eight analytic essays, all but three 
of the essays are his alone. Dollars thus bears the impact of a single 
disciplined intellect working systematically with both survey and anec- 
dotal data, positing incisive possible solutions, and substantially suc- 
ceeding in demonstrating the need to adopt its specific remedial 
proposals. 

Dollars first sets out in detail the nature of current faculty employ- 
ment relationships, so that specific forms to address new problems do 
not break apart upon the old ones. The U.S.C. group views the com- 
mon faculty employment relationship as ill-defined, functionally and 
economically, and thus ethically as well.* Typically it involves a con- 
tract for less than a full twelve month year; ‘‘full-time’’ employment 
is expected during the contract term but relatively few expected duties 
are set forth; the fixed salary is depressed relative to that of professionals 
of similar training and status. Though most faculty are treated in- 
completely, faculty in different fields often are treated with unthinking 
similarity; that approach cannot satisfactorily allocate the variety of 
economic rewards which are unevenly available to faculty from diverse 
sources. 


This situation promotes conflicts not just of actual obligations of 


time and energy but also of spirit and of dedication; it provides ample 
and unnecessary incentive to enter outside relationships, but few clear 
rules for rationalizing them or for maintaining institutional loyalties.’ 
Thus the remarks of a faculty plaintiff, seeking a tax deduction for his 
home office for research performed in connection with his faculty work, 
as quoted in the Chronicle of Higher Education: 


A professor’s professional activities are misconstrued when they are 
regarded as having a specific focus—the classroom for example. We start 
with a vocation, some part of which we enact in the university, but our 
integrity and autonomy as thinkers is not a function of where we work. 

We merely use the university as a venue. Our work is independent 
of the university, and it’s most important that we be perceived as having 
a diversity of roles and responsibilities.® 


Unsurprisingly, Linnell et al. believe that such ill-defined financial 
and functional faculty lives cannot endure in times of low pay, economic 
turmoil, and multiple outside opportunities. And they view traditional 





6 DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF FACULTY INCOME UPON THE FUNC- 
TION AND FUTURE OF THE ACADEMY (R. Linnell ed. 1982) [hereinafter cited as DoLLaARs]; see 
Linnell, Ethical and Economic Issues Facing Academe in a Rapidly Changing Society, in 
id. at 1; Clark & Dillon, The Ethics of the Academic Profession, in id. at 11; Dillon, Economics 
of the Academic Profession: A Perspective on Total Professional Earnings, in id. at 23. 

7 Linnell, Professional Activities for Additional Income: Benefits and Problems, in 
DoLiars at 103-18. 

® As quoted in Jacobson, Faculty Member’s Home-Office Deduction Rejected by Tax 
Court; Appeal Planned, Chron. Higher Educ., Feb. 15, 1984, at 21-22. 
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models for addressing conflicts of interest and allocating rewards— 
disclosing outside relationships as a first step, generalized codes or 
specific rule-making as a second—as inadequate for comprehensive solu- 
tions. Although it calls for expanded use of both techniques, the crux 
of Dollars and Scholars is its positing of a new, full-time, full-year 
academic relationship: the ‘‘institutionalizing’’ of the academic profes- 
sion. All paid professional activities by faculty will be undertaken on 
behalf of the institution, which will own their intellectual products and 
the revenues deriving from such activities. As with current faculty prac- 
tice plans in medical schools, the proceeds therefrom could be divided 
in various ways among the individual faculty members who earn them, 
specific university activities of particular interest to the faculty, and the 
institution generally.® 

In this model the faculty member gives up control over a substan- 
tial portion of extramural moneys in return for three vital benefits: (1) 
the opportunity to remain in his chosen academic environment and still 
retain a tangible fraction of that income; (2) the earmarking of a further 
portion of those funds for some institutional function of special impor- 
tance to him individually (e.g., a specific laboratory), or to faculty 
generally (e.g., sabbaticals, or ‘“‘junior faculty’’ pay supplements); and 
(3) enjoyment of the institution’s greater health and vigor, through ap- 
plication of a final portion of the moneys to the institution generally. 

The solution’s value is simplicity itself. It enhances whatever it is 
that makes an individual wish to remain in a faculty position—his own 
freedom of lofty inquiry or vocational behavior, the presence of inquir- 
ing students and varied colleagues in diverse fields, or the absence of 
a competitive or profit-based orientation. A comprehensive definition 
of faculty status makes it less likely that an institution will bestow life- 
time tenure on someone for whom it has only inchoate expectations, 
and to whom it then offers little formal support for continued growth 
and training. And, not the least, both the institution and the faculty 
may benefit from the dimunition of a whole range of conflicts. 

If Dollars and Scholars seeks a broad structural solution, Partners 
in the Research Enterprise focuses on technical adjustments in specific 
areas of change. Edited by four administrators of the University of Penn- 
sylvania (including its president), Partners is the-record and report of 
a single conference held at Penn in December, 1982, to bring diverse, 
informed, and candid opinion to bear on a set of generally understood 
problems. It contains thirty-one short pieces emphasizing their authors’ 
eclectic experience and highly personal views. (Of forty-nine total listed 
‘‘contributors,’’ half are university administrators and a quarter are ex- 
ecutives from major research corporations; four are university faculty 
members). 





9 Linnell, The University’s Future: Summary Recommendations and Conclusions, in 
DOLLARS at 119-42. 
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Yet simply in seeking the increased practical capacity of shared 
wisdom, and despite its deliberate lack of a single substantive or editorial 
perspective, Partners is a broad and important book. It provides a wide 
array of cogent information and recommendations about government 
research support, corporate/university relations and consulting, facul- 
ty/institution joint ventures, and other economic issues which are cen- 
tral to the problems identified by the U.S.C. group. More episodic, less 
analytic and comprehensive than Dollars, its anecdotal focus still pro- 
duces much pungent ethical analysis and a number of specific 
prescriptions. ° 

Precisely because of the pluralism of its contributors, Partners is 
impressive in expressing their consensus. Although many issues can be 
addressed similarly at different institutions, specific situations need in- 
dividual solutions, designed in view of the particular project, institu- 
tion, faculty, and collegial norms involved. 


The two books thus are reinforcing. The underlying focus of each 
is that the academy cannot proceed, internally or with new external ar- 
rangements, unless the individual faculty member’s needs and future 
are identified and accommodated. That Linnell and his colleagues argue 
for doing this through profound change does not negate the Pennsylvania 
conclusion, that specific arrangements in individual institutions must 


fit the particular institutional context. The books identify remarkably 
similar lists of particular technical issues—many of them technical 
lawyering issues—that must be resolved within any structure.'! But the 
books understand that a more basic question than faculty/institution 
structure or technique is that of academic purpose. What shall institu- 


tions of higher education do, and how shall their faculties accomplish 
these objectives? 


Ill. ACADEMIES, LAWYERS AND CONFLICTS 


The thesis of this Essay is that lawyers have a special responsibility, 
for two reasons, to help our institutions answer a specific fraction of 
this question. First, in clarifying faculty-institutional relationships we 





© As to properly limited arrangements for corporate patronage and university faculty, 
for example—particularly when the faculty members have equity positions in the commer- 
cial sponsors or contractors—see Giamatti, Free Market and Free Inquiry: The University, 
Industry, and Cooperative Research, in PARTNERS at 3-9; Omenn, University-Corporate Rela- 
tions in Science and Technology: An Analysis of Specific Models, in id. at 20-32; Guze, 
The Monsanto-Washington University Biomedical Research Agreement, in id. at 53-58; Low, 
The Organization of Industria! Relationships in Universities, in id. at 68-80; Hooker, Rap- 
porteur’s Comment, in id. at 151-56. 


't These issues have received helpful technical treatment in, inter alia, the following: 
Lachs, University Patent Policy, 10 J. Cout. & U.L. 263 (1983-84); Fowler, University-Industry 
Research Relationships: The Research Agreement, 9 J. Cot. & U.L. 515 (1982-83); Pajaro 
Dunes Conference: Draft Statement, id. at 533 (Statement on university-industry research 
relationships); University of North Carolina Council on Biotechnology Patent Task Group 
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are talking largely about the substantive effects of what appear to be 
simply procedural matters. The manner of deciding how to calculate 
and use an institution’s share of faculty practice plan revenues, for ex- 
ample, will greatly affect faculty willingness to accept the results of those 
decisions. Lawyers should be particularly good at seeing procedural 
distractions and at assuring that process contributes to the desired 
substantive result rather than obscuring it. 

An example from major league baseball is instructive.1? In settling 
the twin issues of the ‘‘reserve clause’’ and salary arbitration, the club 
owners over the last decade got a far better result for the former prob- 
lem than for the latter. The owners had been concerned with the in- 
creased salary rewards available to players solely from participating in 
free-agent bidding, yet only a minority of players are eligible for that 
process and its effects have leveled off. But salaries for all players have 
doubled in the last three years alone because the owners’ arbitration 
schemes permit the arbitrator to choose only between the player’s re- 
quest and the team’s offer. Because the arbitrator may not offer a com- 
promise or alternative of his own, large raises have been guaranteed; 
even the team’s offered raise from the prior year’s salary always ups 
the ante substantially in the hope the player’s even higher proposal will 
be rejected. 

A second and more specific reason for lawyerly involvement is the 
need to resolve a number of issues, emphasized by both books, involv- 
ing loyalty, allegiance, truth, candor, and honesty. These often are 
loosely labeled together as raising ‘‘conflicts of interest.’’ More accurate- 
ly, they are matters of ethics which faculty and administration must 
resolve with a high degree of mutual commitment, if the institution is 
to prosper. The long-term need is not prior identification of all possible 
“‘conflicts,’’ and of the ‘‘right’’ result in each; that kind of static cir- 
cumstance simply does not obtain. Rather, institutions must establish 
procedures first to identify the wide variety of complex situations in 
which ‘“‘conflicts,’’ and the values they represent, really may occur, and 
then actually to resolve those issues as they arise. 

As lawyers we should be peculiarly equipped to help faculty and 
administrators find tangible behavioral solutions and avoid abstract nor- 
mative dilemmas. The context is set well by Geoffrey Hazard in Ethics 
and the Practice of Law: 


Clients do not have a conflict of interest simply because their interests 
diverge or because an intense legal dispute could arise between them. If 





Report, id. at 541; Kertz, Tax Exempt Organizations and Commercially Sponsored Scien- 
tific Research, id. at 69; Smith, Implications of The Uniform Patent Legislation to Colleges 
and Universities, 8 J. COLL. & U.L. 82 (1981-82). Cf. Fowler, University Industry Research 
Relationships, RESEARCH MANAGEMENT 35 (Jan. - Feb. 1984). 

12 Chass, Clubs Ante Up, Avoid Arbitration, Sporting News, Feb. 6, 1984, at 6; Chass, 
Baseball Salaries Double in 3 Years, id., Jan. 30, 1984, at 16. For the effect of specific clubs 
see, e.g., Frazier Files for Arbitration, Sporting News, Feb. 6, 1984, at 44 (New York Yankees); 
Salary Structure Worries McHale, id., Feb. 13, 1984, at 40 (Montreal Expos). 
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this were true, there would be a conflict of interest between practically 
everyone whose paths in life might cross. People have conflicts of interest 
only if, in addition to having divergent interests, one or both wish to pur- 
sue them beyond a certain degree of aggression. Whether they wish to 
do so inevitably depends on circumstances. . . . 

In broader terms, the measure of aggression appropriate to the asser- 
tion of an interest is also influenced by the social environment, by the 


particular community’s norms of assertiveness, and by the costs incurred 
in being aggressive. '? 


It is our job to provide the framework in which the ‘‘social environ- 


ment, ...mnorms..., and... costs’” may be discerned and worked 
with productively. 


Differences of allegiance in American academic communities are not 
new products of today’s new economic times. Some ‘‘divergent in- 
terests,’’ in Hazard’s phrase, exist inherently between ‘‘the faculty,’’ on 
the one hand, and administrators who through enrollment, budget, and 
spending decisions define and limit faculty activities and, definitionally, 
choose some over others. Thus potential conflicts were present in the 
1950’s and 1960’s in connection with the growth of federal grant fund- 
ing, the application of civil rights laws and affirmative action provi- 
sions, and the provision of substantial direct student financial aid. Yet 
in the main faculty and administrators viewed their interests in com- 
mon in responding to these external changes, or at least let differences 
lie in pursuit of a common material end. Higher education was a growth 
industry, enrolling new magnitudes of students and hiring new genera- 
tions of faculty, its expansion fueled and shaped by the very govern- 
ment money which brought some potentially divisive issues to campus. 

Now the industry is dormant. Faculty and administrators might 
before unite in skepticism of government red tape or political motives, 
but there is now more division as to the motives and efficacy of various 
types of ‘‘private’’ outside support. Administrators court large corpora- 
tions, though their faculties worry about abdicating control over the 
direction and results of research; individual faculty create their own 
equity ventures, while administrators lament the diversion of their faculty 
allegiance. And ‘‘conflicts’’ have been discovered. 

Broadly stated, the disputes labeled ‘‘conflicts’’ ask the questions 
of who owes what time, energy, output, and income to whom—in what 
circumstances, and for what reasons—and of who makes those decisions? 
Who decides what shall be taught, researched, or emphasized; who shall 
be selected to the faculty or admitted to the student body; who shall 
comprise the faculty senate or be named academic dean; what corporate 
patronage should be accepted and what governmental secrecy contested; 
which remunerative activities shall be performed under institutional 





*3 G. HAZARD, ETHICS AND THE PRACTICE OF LAW 78-79 (1978). 
** See Relman, Faculty-Practice Plans, 304 New ENG. J. MED. 292 (1981). 
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aegis, and which privately? It is in these various factual contexts, as 
Dollars and Partners make clear, that underlying ethical issues arise, 
and in which academic counsel must help solve them. 


IV. Issues IN CONFLICT 


Four aspects of faculty activity are cited repeatedly in the current 
literature as raising questions of conflicts or ethics. Three will be noted 
briefly here simply to illustrate the opportunities for lawyerly involve- 
ment in resolving them; Dollars and Partners propose a variety of useful 
technical discussions. These are faculty employment relationships, ex- 
pectations, and compensation; intellectual property ownership and the 
distribution of income therefrom; and limits on disclosure of the results 
of teaching and research. In the fourth area both the books and the 
literature generally are less helpful, and it is developed in greater detail 
to suggest the kinds of answers lawyers may help produce. Broadly 
named, that area is the maintenance of academic integrity. 


A. Faculty Employment 


Dollars and Scholars, of course, is centrally about a new structure 
of faculty employment in order to address ‘‘outside’’ commitments, from 
mere consulting to owning one’s own for-profit company; Partners in 
the Research Enterprise assumes the present structure but offers a variety 
of clear technical alternatives. But economic relationships are not the 
only category of faculty life in which substantial change is now 
proposed. Equally profound alterations would replace the common 
academic ordering of faculty among those who are permanently tenured, 
those who are probationary or otherwise aspire to tenure, and ‘‘non- 
ladder’’ instructors. New schemes are suggested to give both faculty and 
institutions greater trade-offs among the rewards of permanence, pay, 
and promotions.'5 And erosion of general state law employment-at-will 
doctrines has been accompanied by more specific case law under which 
non-renewable term contracts increasingly resemble continuous perma- 
nent tenure, both contractually and (under Board of Regents v. Roth*®) 
constitutionally.17 

The essence of changes in traditional patterns of faculty ranks and 

status, especially in the economic context which Dollars and Partners 
address, is that fundamental relative rights and responsibilities will shift 





15 Hartnett, Book Review, 10 J. Cott. & U.L. 95 (1983-84) and Finkin, Book Review, 
id. at 105 (reviewing R. CHAIT & A. ForD, BEYOND TRADITIONAL TENURE (1982). 

16 408 U.S. 564 (1972). 

17 See Vail v. Board of Educ., 706 F.2d 1435 (7th Cir. 1983), cert. granted, 104 S. Ct. 
66 (1983); Hustoles, Faculty and Staff Dismissals: Developing Contract and Tort Theories, 
10 J. Cott. & U.L. 479 (1983-84); cf. Brown, Limiting Your Risks in the New Russian Roulette— 
Discharging Employees, 8 EMPLOYEE REL. L.J. 380 (1982-83); Hanna, McLendon v. Morton 
and the Legislative Response: A Procedural Barrier to Quality Education in West Virginia? 
7 J. Cott. & U.L. 111 (1980-81). 
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dramatically. Indeed, the intended result is specifically to eliminate a 
wide variety of ambiguities in faculty arrangements by reordering a 
number of otherwise entrenched legal relationships. That kind of recon- 
ciling of interests obviously requires clear legal thought as well as abun- 
dant clear draftsmanship. 


B. Intellectual Property Rights 


Allocating intellectual property rights requires a limited number of 
conceptual decisions but then a plethora of practical choices. Dollars, 
for example, seems to suggest that all such faculty rights rest initially 
in the institution; less sweeping proposals nonetheless emphasize the 
need for identifying as clearly as possible who is to have ownership 
rights in what circumstances.'* Here the lawyer supplies not just judg- 
ment and clarity but necessary technical knowledge. Thus an employer’s 
duty to ‘‘reduce’’ a patentable invention to an application,’® or the 
possibility that the 1976 Copyright Act made works-for-hire out of text- 
books written to gain promotion or tenure,?° cannot be framed as issues 
of policy until defined as matters of law. Yet the technical legal inquiry 
still serves broader academic goals. Proposing to give exclusive produc- 
tion licenses to firms which are the patrons of patentable institutional 
research, for example, raises directly the question of who in the institu- 


tion shall participate in deciding whether to grant that monopoly?1—and 
that is pre-eminently a question of academic governance. 


C. Limits on Disclosure 


Limits on the timing, audiences and forums for discussing or 
publishing what faculty think and learn go centrally to the academy’s 
function. Such limits clash with the ordinary expectation that the fruits 
of study and research shall be revealed so as to inform, and be tested 
by, both the academic and wider public communities. 

How, then, to work with an external sponsor’s proprietary data, or 
with information connected with potentially patentable developments 
which, by contract, the institution must license exclusively back to the 
sponsor? Such data cannot be discussed with ‘‘off-project’’ colleagues 
as freely as data from unrestricted experiments. Yet limiting discussion 
is contrary to both the nominal ideal and the general practice of the 





*® Compare Linnell, Intellectual Property: Developing Equitable Policy, in DoLLars at 
74, with Lachs, supra note 11 at 265-66, 285-84; cf. Speck v. North Carolina Dairy Found., 
64 N.C. App. 419, 307 S.E.2d 785 (1983). 

19 See Alam, Employers’ Obligations Regarding Employee Inventions—A New Perspec- 
tive, 8 EMPLOYEE REL. L.J. 463 (1982-83). 

20 See Simon, Faculty Writings: Are They ‘‘Works Made For Hire’’ Under the 1976 
Copyright Act? 9 J. Cott. & U.L. 485 (1982-83); Lachs, supra note 11, at 180-82. 


21 See Kiley, Licensing Revenues for Universities: Impediments and Possibilities, in 
PARTNERS at 59-67. 





1984 BOOK REVIEW 247 


academy, and in any event may be impossible to police or enforce. This 
is true particularly as to graduate students whose ‘“‘research’’ overlaps 
into the classroom, or who ultimately may use such materials in thesis 
or dissertation work with the expectation of publication.2? Similar con- 
cerns, albeit arising from different motives, derive from applying 
freedom-of-information statutes to ongoing and unpublished research con- 
ducted in state institutions, or from the subpeona of works-in-progress, 
in civil lawsuits with which the researcher is unconnected. In either 
case, the researcher must reveal and speculate about data which may 
be incomplete, as yet not fully analyzed, or for some other reason not 
yet (in his view) mature enough to discuss publicly.” 

Whether research choices are skewed so as to avoid such conflicts, 
or organizational designs or publication policies changed to accommodate 
them, the result changes what the academy does and how it does it. 
Who participates in those decisions? There remains unified faculty/ad- 
ministrative response to more traditional issues of governmental con- 
trol of information, as in attempted regulation of the ‘‘export’’ of infor- 
mation and technology pursuant to ‘‘national security’’ rubrics,2* and 
in other areas.25 But corporate patronage, which has been cultivated ex- 
plicitly by a faculty member or his administration, or both, appears to 
be somewhat different. It represents restrictions which some have ac- 
cepted willingly although others might resist—limits into which the 
academy itself entered, precisely to do the research in the first place, 
rather than limits imposed from outside to equally restrict all within. 
When an institution splits in these ways, it is centrally the lawyer’s 
function to assure that the competing interests are understood, the divi- 
sions defined as narrowly as possible, and all possible solutions explored. 


D. Academic Integrity 


In recent years a number of instances of ‘‘research fraud’’ have 
shocked academic communities across the country, calling into ques- 





22 Compare Low, supra note 10, at 75-76 with Hooker, supra note 10, at 151-52. 

23 Weber, State Public Records Acts: The Need to Exempt Scientific Research Belong- 
ing to State Universities from Indiscriminate Public Disclosure, 10 J. Cott. & U.L. 129 
(1983-84); Hoornstra & Liethen, Academic Freedom and Civil Discovery, id., at 113. The 
“‘subpeona”’ cases discussed by Hoornstra and Liethen are Buchanan v. American Motors 
Corp., 697 F.2d 151 (6th Cir. 1983) and Dow Chemical Co. v. Allen, 672 F.2d 1262 (7th 
Cir. 1982). 

24 Compare Sullivan & Bader, The Application of Export Control Laws to Scientific 
Research at Universities, 9 J. COLL. & U.L. 451 (1982-83), with Greenstein, Academic Freedom 
and National Security (unpublished speech by Associate General Counsel, National Science 
Foundation, Nov. 10, 1982, on file with the author); see McDonald, Scientists Fear Effects 
of Government’s Security Rules, Chron. Higher Educ., Feb. 29, 1984, at 1; See also McDonald, 
3 Universities Warn Pentagon on Censorship, Chron. Higher Educ., Apr. 4, 1984, at 1. 

25 See, e.g., Broome, A Limitation on Federal Authority to Deny Duty-Free Entry of 
Scientific Equipment, 10 J. Cott. & U.L. 325 (1983-84). 
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tion institutional will and capacity to attack such matters.2 Behind these 
celebrated events, the basic concerns about academic integrity may be 
stated simply and addressed straightforwardly. 

Certain freedoms of inquiry must be upheld, and procedures must 
be in place to see that they are. The teacher, researcher, and student 
must have the liberty to ask, answer, and announce—a liberty we com- 
monly call ‘‘academic freedom.’’ And, in turn, he must not abuse his 
own protected position, whether deliberately or casually; colleagues and 
audiences must be free from knowing or negligent falsification or distor- 
tion of his work. Thus procedures to achieve and safeguard both liber- 
ties must neutrally vindicate the rights of a wide variety of participants, 
who in turn must believe that both procedural and substantive rules 
are legitimate and have been made in appropriate ways by those who 
ought to make them. 

In sum, students and faculty members, must have certain kinds of 
autonomy in what they do but must be accountable in particular ways 
both within and to the institution, as well as outside it. That goal 
perhaps is easier to achieve in the structure proposed in Dollars, which 
permits more complete definition of mutual ethical obligations by faculty 
members and institutions. There is a path between oppression and 
license; the task in any context is that somehow it must be found and 
trodden.?7 

As a conceptual matter, the substantive overlay of ‘‘integrity’’ upon 
this arrangement—of ‘‘soundness of moral principle and character; 
uprightness; honesty’’—has three aspects:2® 

First, academics ought to seek the truth and be accurate; the fin- 
dings of academic inquiries ought to be presented accurately and without 
intentionally or carelessly misleading, through omission or commission, 
implicitly or explicitly. How, then, to identify ‘‘truth’’ or ‘‘fraud’’ in 
presentations which obscure those qualities? 

Second, choice of the academic endeavor ought to derive from the 
individual’s unskewed desires to seek truth—whether in research, 
teaching, study, or publication. What, then, affects that choice, and with 
what degree of power? 

Last, the academy ought to be perceived as assuring ‘‘truth’’ and 
“‘objectivity,’’ not only by its members but also by the external publics 
which depend on it for new knowledge and interpretations, which pro- 
vide it financial support, and which rely on it, generally as a force for 
good. 





26 The more well-known instances are discussed in Wade, Madness in Their Method, 
New REPUuBLic, June 27, 1983, at 13-17. 

27 See generally, Chron. Higher Educ., Apr. 27, 1983, at 8 (the ‘‘Report”’ of the Associa- 
tion of American Universities Committee on the Integrity of Research). 

28 The needs for truth in the academic community, and the pressures against it, are 
set out eloquently in PELIKAN, supra note 5, at 53-56. 
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Specific substantive needs when ‘‘integrity’’ is challenged are far 
less abstract, far grittier than those neat categories. The practical task 
is to promote ‘‘good’’ work while preventing ‘‘bad,’’ to inquire into 
claims of possible ‘‘bad’’ work and judge whether it exists, and then 
to remedy error when it is identified. A wide variety of rights—to privacy 
and reputation, to free speech, to earn a living—must be protected for 
a wider variety of actors—researchers and teachers, complainants and 
witnesses, members of boards of inquiry and administrators, students 
and consumers. The stakes are of the highest order, personally and 
institutionally. 

What is quintessentially lawyerly about this task is that these in- 
tertwined legal and practical interests should be protected as par- 
simoniously as possible. In particular, in addressing specific accusations 
of dishonesty we should be able to help our institutions use and adapt 
extant procedures, rather than invent new ones, and so avoid undercut- 
ting regular channels of administrative authority.?° 

The difficulty, of course, especially in public institutions, is a kind 
of built-in imperative to overdo, a legacy of initial 1970’s attempts to 
address the new obligations of Roth and Sindermann®*® (and of Title VII) 
when no one could predict just where those obligations would stop. 
The academic response to new ‘‘due process’’ issues of uncertain 
liability, from tenure appeals to student discipline matters, often was 
an excess of process and a deficit of authoritative, accountable judg- 
ment. Every institution can point to the process which has become 
lawyerly and adversarial, focused on rules of evidence rather than the 
evidence itself, replete with participants but with no single person both 
authorized and equipped to judge and to act. Neither the particular issue 
nor the general rule of institutional law is as well served in such an 
instance as it would be by the routine assumption of administrative 
responsibility. 

Admittedly, investigations of academic integrity matters may con- 
sistently present some needs which are uncommon in other ostensibly 
similar contexts. Thus it is not unusual to protect witnesses in a 
discrimination-in-promotion inquiry from harassment or retribution; it 
is less usual to protect the accused from public disclosure of the nature 
of the charge, or even of his identity, to avoid possible defamation. 
Similarly, the decision-maker in a ‘‘research fraud’’ matter may need 
technical assistance, to understand the specific work under scrutiny, far 
more sophisticated than what he needs to review intelligently a denial 
of tenure. And there will be a heightened concern to avoid 


‘‘whitewashes”’ on the one hand, and ‘“‘railroads’’ of those accused on 
the other. 





229 See Olswang & Lee, Scientific Misconduct: Institutional Procedures and Due Pro- 
cess Considerations, 11 J. Cott. & U.L. 51 (1984). 


30 Board of Regents v. Roth, 408 U.S. 564 (1972); Perry v. Sindermann, 408 U.S. 593 
(1972). 
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Yet these problems must be addressed by whatever process is 
selected, and do not presumptively require new forums or sources of 
authority. Three different analogous experiences all reinforce the efficacy 
of using ongoing administrative procedures to promote academic 
integrity, and to investigate allegations of its breach. 

(1) The experience of Institutional Review Boards, in the context 
of human subject research, suggest both that prior collegial review of 
research can promote its integrity, and in contrast that ad hoc collegial 
review after an accusation of fraud is far less effective.*1 Ongoing peer 
review at its best should make research better, and can provide an im- 
portant opportunity to emphasize individual responsibility;3? the specific 
kind of peer review which an IRB represents provides a model for 
preventing ethical abuse. In a different sense, replicating experiments 
and results is a kind of attenuated peer review which has proven to 
be a cogent method of detection, and thus can be an effective deterrent 
to fraud in the first place. 

At the same time, this kind of research review is intended to be, 
essentially, friendly—to promote better work by a colleague. It is not 
intended to assume responsibility for the outcome—that is the resear- 
cher’s responsibility—and in any event the group nature of peer review 
makes it difficult to delineate individual responsibility. But very dif- 
ferent values are involved when the veracity of specific work is 
challenged and its authors subject to test. The inquiry must not be friend- 
ly, any more than it must be antagonistic, but severely neutral. And 
the investigating authority must assume explicit responsibility for car- 
rying through the outcome, on behalf of the institution, throughout the 
institutional community. In my experience these goals are best achieved 
through sensitive and informed operation of regular administrative judg- 
ment, not by delegation outside ordinary channels. 

(2) Through the doctrines of corporate responsibility and respondeat 
superior, hospitals generally are responsible to patients for the care 
rendered by their employee or contractor physicians. Safe and effective 





31 See generally, President’s Commission for the Study of Ethical Problems in Medicine 
and Biomedical and Behavioral Research, Protection of Human Subjects: First Biennial Report 
on the Adequacy and Uniformity of Federal Rules and Policies, and Their Implementation 
for the Protection of Human Subjects. . . , 47 Fed. Reg. 13,271 (1982); and GOVERNMENT 
PRINTING OFFICE, IMPLEMENTING HUMAN RESEARCH REGULATIONS: SECOND BIENNIAL REPORT ON THE 
ADEQUACY AND UNIFORMITY OF FEDERAL RULES AND OF THEIR IMPLEMENTATION (1983); cf. Robert- 
son, The Law of Institutional Review Boards, 26 UCLA L. Rev. 484 (1979). 

32 On the particular responsibilities of senior colleagues and principal investigators 
in combatting ‘‘publish or perish’”’ pressures, see Jackson & Prados, Honor in Science— 
Possible Roles for Sigma Xi in Regard to Scientific Fraud, Irresponsible Authorship, and 
“Publish or Perish,’’ 71 AMERICAN SCIENTIST 462, 463-64 (Sept. - Oct. 1983); cf. Fields, Pro- 
fessors’ Demands for Credit as ‘‘Co-Authors’’ of Students’ Research Projects May be Rising, 
Chron. Higher Educ., Sept. 14, 1983, at 7. 
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care is promoted by ongoing review of physician actions by permanent 
mechanisms, not empaneled episodically to identify or resolve special 
problems, but operating permanently to prevent them, and responsible 
not to the parties in a particular dispute but to the institution itself. 

(3) Finally, institutional codes of conduct and faculty handbooks 
are likely to include language under which academic integrity is re- 
quired either explicitly or by direct implication.** Thus specific lapses 
in probity or instances of fraud violate employee contracts and can be 
pursued as such, by whatever means already exist. It is likely that such 
documents should be more explicit, particularly when recourse to uncer- 
tain ‘“‘custom and usage’’ otherwise would be needed to prove an obliga- 
tion, or to specify particular procedures (e.g., for safeguarding contested 
data) or remedies (e.g., restitution for lost or withdrawn grant moneys). 
But adopting novel investigative or decisional methods may undercut 
these substantive refinements, and detract from the institutional claim 


that honesty is simply and uncontrovertedly an ordinary contractual 
matter. 


The importance of an academic institution’s responding simply and 
coherently to assure academic integrity is heightened by many of the ‘‘en- 
vironmental’’ changes noted earlier. The pace of biotechnical and com- 
puter developments is dizzying; monitoring the integrity of those 
developments thus is much harder. When university faculty and corporate 
patrons of research have more in common with each other than with the 
institution, important ‘‘natural’’ protective patterns break down, both prac- 
tically and legally. Indeed, the more amorphous and incomplete the 
‘academic employment”’ part of that triangle, the harder it is even to iden- 
tify whose process is to govern. 


V. READ THESE Books 


And so we are full circle. We need to define vital procedures to pro- 
tect the academy’s integrity, but we cannot do so without first defining 
the individual teacher’s status in the academy. Dollars and Scholars looks 
within the academy, and concludes that a fundamental alteration is needed 
in the faculty member’s status, in what he and his institution may expect 
of each other. Partners in the Research Enterprise looks outside, assum- 
ing the present structure’s continued existence and seeking to resolve new 
issues within it. The latter, in my view, is a highly useful book for its 
variety of solutions; the former, an essential one for the completeness of 
its model. Together they make painfully clear how much more change 
we can expect before the promise of either book is fulfilled. 





33 Annot., 12 A.L.R. 4th 57 (1982). 


34 Compare institutional authority to regulate research through the IRB mechanism, 
developed in Robertson, supra note 31, at 505-16, text accompanying notes 128-172. 
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S. Hackney, A. Fishman and A. Glowasky, eds. Philadelphia, Universi- 
ty of Pennsylvania Press, 1983, 179 pp., Prologue, Introductions, List 
of Contributors. $12.95. 


DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF 
FACULTY INCOME UPON THE FUNCTION AND FUTURE OF THE 
ACADEMY. R. Linnell, ed. Los Angeles, University of Southern Califor- 
nia Press, 1982, 142 pp., Preface, $8.00. 


I. THE ENTREPRENEURIAL IMPULSE 


University professors are underpaid by the institutions that employ 
them. This has always been true, and one suspects it always will be.1 
In exchange for the companionship of colleagues and students, ready 
access to the resources required for productive scholarship, and the time 
to take full advantage of those resources, faculty members are expected 
to accept salaries smaller—in some instances, considerably smaller— 
than what they could earn from nonacademic employment. Traditionally, 
teachers taught for rewards other than money, and those with more 
philistine ambitions left the profession.? 





* Associate Secretary and Assistant Counsel, American Association of University 
Professors, Washington, D.C., B.A., Harvard University, 1971; J.D., University of Penn- 
sylvania Law School, 1975. The analysis and conclusions contained herein are entirely 
the author’s own, and do not necessarily reflect the policies of the association with which 
he is affiliated. 

1 The most comprehensive data on faculty compensation are compiled by the Na- 
tional Center on Education Statistics and published in the annual reports of the American 
Association of University Professors’ Committee Z on the Economic Status of the Profes- 
sion. The reports are reprinted each year in ACADEME: BULLETIN OF THE AAUP. See, e.g., 
A Blip on the Screen: Annual Report on the Economic Status of the Profession, 1982-83, 
69 ACADEME 3 (July-Aug., 1983). These reports, with accompanying data and analysis, 
have been published by the AAUP for more than twenty-five years, and constitute an 
invaluable source of information on trends in faculty compensation. Another useful source 
is H.R. BOWEN, ACADEMIC COMPENSATION: ARE FACULTY AND STAFF IN AMERICAN HIGHER EDUCA- 
TION ADEQUATELY PaiD? (Teachers Insurance and Annuity Association and College Retire- 
ment Equities Fund 1978). 

2 *T have thoroughly tried school-keeping,’’ wrote a world-weary Thoreau more than 
a century ago. ‘‘As I did not teach for the good of my fellow-men, but simply for a 
livelihood, this was a failure.’” H. THOREAU, WALDEN 112-13 (1983). 
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Not surprisingly, some faculty members have sought the best of both 
worlds by supplementing their full-time institutional salaries with in- 
come earned through part-time or occasional work for other employers. 
This phenomenon is scarcely new. As long ago as 1908, the president 
of the Carnegie Foundation for the Advancement of Teaching could 
observe that ‘‘[a] large proportion of the teachers in American Univer- 
sities are engaged in turning to the grindstone of some outside employ- 
ment with one hand whilst they carry on the work of the teacher with 
the other,’’ and could warn that the perceived necessity to earn sup- 
plemental income ‘‘take[s] away from the dignity, simplicity, and 
highmindedness of the teacher’s calling.’’? But in the recent past, the 
phenomenon has assumed greater proportions and a semblance of 
notoriety. A 1980 survey conducted for the Chronicle of Higher Educa- 
tion found that eighty percent of the nation’s full-time faculty members 
supplemented their basic institutional salaries by performing part-time 
work in addition to their teaching duties.* Another report referred to 
‘‘an epidemic of entrepreneurial activity that is running rampant on 
university campuses,’’ and told of cool-headed professors ‘‘turned into 
feverish schemers caught up in a heady delirium of corporate planning, 
real estate speculation for lab expansions, and market watching.’’s 

Two recent books explore this theme from very different vantage 
points and not unexpectedly reach different conclusions about the 
desirability of forging closer links between the private sector and the 
academic community. Dollars and Scholars,‘ the more modest of the 
two, examines the subject from the faculty member’s perspective. 
Primarily the work of Dr. Robert Linnell, Director of the Ethical and 
Economic Issues Project at the University of Southern California, Dollars 
and Scholars attempts to show that full-time faculty members who accept 
compensation from sources outside the university create serious ethical 
difficulties for themselves and their institutions and compromise the in- 
tegrity of the academy.’ The book, although somewhat long on diagnosis 
and short on remedy, consistently advocates the view that universities 
would be better off if professors ignored the brandishments of the 
marketplace and stuck to the business of teaching. 





3 CARNEGIE FOUNDATION FOR THE ADVANCEMENT OF TEACHING, THE FINANCIAL STATUS 
OF THE PROFESSOR IN AMERICA AND IN GERMANY, Bulletin No. 2, at vii (1908), quoted in 
Linneli, Ethical and Economic Issues Facing Academe in a Rapidly Changing Society, 
DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF FACULTY INCOME UPON THE FUNCTION 
AND FUTURE OF THE ACADEMY 1 (R. Linnell ed. 1982). 

4 Chron. Higher Educ. Nov. 17, 1980, at 1, col. 2. See also id., Jan. 19, 1981, at 
23; col; 2: 

5 Chemical & Engineering News, Oct. 12, 1981, at 39. 

® DOLLARS AND SCHOLARS: AN INQUIRY INTO THE IMPACT OF FACULTY INCOME UPON THE 
FUNCTION AND FUTURE OF THE ACADEMY (R. Linnell ed. 1982) {hereinafter cited as DOLLARS 
AND SCHOLARS]. 


7 Linnell, The University’s Future: Summary, Recommendations and Conclusions, 
in DOLLARS AND SCHOLARS 133. 
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Partners in the Research Enterprise* is loftier in tone and more 
sanguine in its conclusions. It deals with the entrepreneurial efforts, 
not of individual faculty members, but of the university itself. Although 
the book covers some of the same ground as Dollars and Scholars, it 
concentrates on one discrete kind of commercial venture not treated by 
Dr. Linnell: The negotiated contract between a university and a cor- 
porate sponsor under which the university rece’ves funds to support 
scientific research and the corporation receives, in return, the exclusive 
right to exploit any marketable discovery made during the lifetime of 
the contract. The book contains more than thirty short papers prepared 
by university presidents, faculty members, federal officials, journalists, 
and captains of industry, all of whom participated in a conference on 
university-corporate relations held at the University of Pennsylvania in 
December, 1982, when interest in that subject was at its peak. Partners 
advances the cautious conclusion that universities have so far seen and 
avoided all the potential pitfalls lurking in corporate sponsorship of 
academic research and have emerged stronger and better prepared for 
the future as the result of their collaborative efforts with industry. 

Each book is a collection of essays and suffers from afflictions com- 
mon to that form: Redundancy; an inductive progression from fact to 
conclusion to recommendation that seems contrived at best, misleading 
at worst; and the painful absence of two of the rudiments of good 
scholarship, a bibliography and an index. Yet each volume also con- 
tains enough provocative nuggets of fact and theory to start us thinking 
about the entrepreneurial spirit on college and university campuses 
today, and to make us wonder with the editors of the two works whether 
the closer relationship between higher education and the private sector 
is good or bad; whether it is here to stay; and what, precisely, it has 
done and threatens to do to American colleges and universities. 


II. CAUSES 


According to data collected by the National Science Foundation, 
industrial support for academic research remained virtually steady in 
real dollars between 1953 and 1965, then rose between 1965 and 1978 
at a rate proportional to the overall increase in university research 
budgets for that period. By 1978, the industrial share of the academic 
research budget was still only a modest three percent, approximately 
the same as the level two and a half decades earlier. But beginning in 
the late 1970’s and continuing at a faster rate in the 1980’s, that percen- 
tage grew as real dollar expenditures from other sources declined. To- 
day, private industry pays for seven percent of the research conducted 





8 PARTNERS IN THE RESEARCH ENTERPRISE: UNIVERSITY-CORPORATE RELATIONS IN SCIENCE 
AND TECHNOLOGY (T. Langfitt, S. Hackney, A. Fishman & A. Glowasky eds. 1983) 
{hereinafter cited as PARTNERS]. 
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on university campuses. In some disciplines and at some institutions, 
that figure is much higher.® 

Corporate expenditures on university research have grown to fill 
two voids, one created by the long-term effects of inflation on base in- 
stitutional salaries paid to faculty members, the other caused by the real- 
dollar reduction in federal aid to higher education. After a period of 
relative prosperity in the 1950’s and early 1960’s, during which faculty 
salaries rose at a rate sixty-five percent greater than the corresponding 
rate of increase in the cost of living,’° large jumps in the inflation rate 
slowed and eventually reversed the growth in faculty purchasing power. 
During the 1970’s, faculty salary increases lagged behind the rate of in- 
flation by an average of two percentage points per year, reducing the 
real value of faculty salaries by a whopping twenty-five percent over 
the course of the decade.*! At the same time, federal expenditures on 
higher education, which grew from ninety million dollars in 1944 to 
one-and-a-half billion dollars in 1969 (a sixteen-fold increase in only 
twenty-five years), leveled off and remained roughly constant during 
the 1970’s.12 At many institutions the combination of higher-than- 
expected inflation and lower-than expected federal funding caused 
budget deficits and forced universities to seek funding from other 
sources. 

As university budgets were changing, so was the composition of 
the faculty workforce. The new faculty members who joined the profes- 
sion in extraordinary numbers in the 1950’s and ’60’s were different 
from their predecessors. Many of them taught in new kinds of institu- 
tions (technical colleges, vocational colleges) and in burgeoning fields 
(computer sciences, business administration, engineering, statistics) that 
were more technical than scientific and maintained more intimate ties 
with the industrial world. The new breed of college professor did not 
express the same reluctance about accepting corporate money that was 
commonly voiced by professors a generation earlier.*3 

Another factor encouraged corporate spending in higher education. 
It is described in one of the best papers in Partners, a short contribu- 





® All data in this paragraph are from NATIONAL SCIENCE FOUNDATION, UNIVERSITY- 
INDUSTRY RESEARCH RELATIONSHIPS: MYTHS, REALITIES AND POTENTIALS 5-11, 27 (1982). The 
NSF data show that more than ten percent of the engineering research conducted by univer- 
sities is industrially supported, and that as many as thirty of the nation’s 200 largest 
research universities derive more than ten percent of their research budgets from cor- 
porate sources. At one of those universities (Brigham Young University) industry accounts 
for 55% of the research budget. Id. at 7, 9. 

10 Linnell, supra note 3, at 2. 

11 Td. 

12 A PROGRAM FOR RENEWED PARTNERSHIP: THE REPORT OF THE SLOAN COMMISSION ON 
GOVERNMENT AND HIGHER EDUCATION 165-66 (1980). 

13 See Van Alstyne, Faculty Codes and Professional Responsibility, in THe ETHICS 
OF TEACHING AND SCIENTIFIC RESEARCH 83-86 (Hook ed. 1977), quoted and discussed in 
DOLLARS AND SCHOLARS 15-16. 
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tion by Dr. Frank Press, President of the National Academy of Sciences. 
Dr. Press observes: 


A. . . major difference in the present environment is the creation of new 
technologies evolving directly out of basic research. .. . 

. . .{T]echnological, and hence economic, progress increasingly demands 
an unprecedented understanding of the underlying physical and biological 
phenomena. One cannot use Edisonian techniques—‘‘99% perspiration and 
1% inspiration’’—to create monoclonal antibodies, or a bacterium carrying 
a human gene, or molecular beam epitaxy for layering semiconductors. 


[NJjot only are advances moving across scientific boundaries, but also 
across the boundaries between science and technology. The creation of 
molecular beam epitaxy depended on an iterative exchange between fun- 
damental surface studies and new vacuum technologies. It is no surprise, 
as a consequence, tat surface physics work in some industrial laboratories 
is the equal [of] if not superior to work being done in the universities. In- 
creasingly, basic science is at the mercy of technique, and collaborations 
are critical to fundamental advance. The researcher needs the technologist. *4 


Traditionally, academe recognized a useful distinction between basic 
science and technology. Basic science, the search for and elucidation 
of unifying theories to explain natural phenomena, was the province 


of the university; applied science or technology, the application of scien- 
tific principles to practical problems, was industry’s task and was con- 
sidered beneath the dignity of university professors.15 Today, science 
and technology are converging, with the startling result that some univer- 
sity scientists have become an indispensable link in the technological 
process—and have watched their potential market values soar. 

In sum, several forces have converged in recent years to make 
university faculty members and universities themselves more receptive 
to financial support from corporate sources. Inflation has made money 
tight on university campuses and has contributed to the pronounced 
decline in the purchasing power of the typical professor’s salary. The 
large number of unemployed academics has driven salaries down for 
those who are starting out in the profession. Profound changes have 
occurred in the composition of the faculty workforce through the addi- 
tion of computer scientists, medical paraprofessionals, business teachers, 
and others whose vision of academic life is more ‘‘technological’’ and 
less cloistered than that of faculty members a generation ago. And 
precisely when faculty members are driven financially and professionally 





14 Press, Core Technologies and the National Economy, in PARTNERS 43-44. 

15 I do not wish to be misunderstood in this matter. It is no disgrace to make 
money by invention, or otherwise, or to do commercial scientific work under some 
circumstances; but let pure science be the aim of those in the chairs of professors. 

Rowland, A Plea for Pure Science, in 32 Proc. OF THE AM. A. FOR THE ADVANCEMENT OF 
SCIENCE 105, 106 (1883). See generally D. WoLFLE, THE HOME OF SCIENCE: THE ROLE OF 
THE UNIVERSITY 70-79 (1972). 
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to seek opportunities in the private sector, industry needs their con- 
tributions more than ever before. 


Ill. EFFECTS 


The increasing interaction between universities and faculty members 
on the one hand and profit-making enterprises on the other threatens 
two kinds of effects—what might be termed microeffects (on individual 
faculty members) and macroeffects (on the institution as a whole). At 
the level of the individual faculty member, the decision to serve two 
(or more) masters raises the possibility of an ethical collision between 
the professor’s obligations to the university and the professor’s freedom 
to determine how the work week should be apportioned. At the institu- 
tional level, joint ventures with profit-seeking corporations pose genuine 
threats to the independence of the university and the openness with 
which research is conducted and disseminated to colleagues. 


A. Microeffects 


A faculty member who accepts compensation from an external source 
confronts a potential ‘‘conflict of commitment:’’'* The professor is sup- 
posed to be a full-time university employee, and, to the extent that com- 
mitments to another employer require the professor’s absence from cam- 
pus, the professor’s obligations to the university will suffer. Another 
more serious risk is the ‘‘conflict of interest’’ that may result in the 
loss of a professor’s most cherished asset—professional detachment. 
When it purchases a professor’s time, a corporation ‘‘is not just engag- 
ing in charity.’’?” The corporation frequently wants its retained expert 
to arrive at a predetermined conclusion. Scientists who know what that 
conclusion is, who believe rightly or wrongly that the income spigot 
may be turned off if they disagree, and who adjust their thinking accord- 
ingly jeopardize their own professional standing and contribute to ‘‘an 
erosion of public trust in science.’’'* 

Dollars and Scholars does not offer convincing evidence that faculty 
members are regularly committing either of these abuses. With respect 
to conflicts of commitment, most universities allow faculty members to 
allocate a certain proportion of their time—one day a week being the 
professional norm—to outside activities. The one-day-a-week rule makes 
it relatively easy for faculty members to balance their academic and 





‘6 This phrase and its close relative, ‘‘conflict of interest,’’ were contrasted at the 
Pennsylvania Conference by Yale University President A. Bartlett Giamatti. Giamatti, Free 
Market and Free Inquiry: The University, Industry, and Cooperative Research, in ParRT- 
NERS 3, 6. See also Langfitt, Epilogue, in PARTNERS 167, 173. 

17 Arrow, Rapporteurs, in PARTNERS 165. 


18 Gore, Recombinated Institutions: The Changing University-Corporate Relationship, 
in PARTNERS 125. 
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nonacademic commitments without slighting any of them. Dollars and 
Scholars, furthermore, dismisses too easily—in a single sentence, in 
fact!®—an important truism about outside activities: Most of them con- 
fer tangible benefits on the faculty member, the institution, and society 
as a whole, benefits that are substantially greater than the risk of over- 
commitment. To take an example with which we are all familiar, a con- 
stitutional law professor who represents paying clients in the Supreme 
Court may improve his own appreciation of constitutional issues, make 
his course more exciting for his students, stimulate the thinking of his 
faculty colleagues, increase the prominence of his department and in- 
stitution, and perform a public service.?° 

The analysis in Dollars and Scholars, furthermore, is tarnished by 
a fundamental flaw. The book exaggerates the prevalence and importance 
of supplemental income by failing to draw any distinctions based on the 
source of a faculty member’s outside earnings. Some activities, obviously, 
are more pregnant with conflict-of-commitment possibilities than others. 
A professor who earns extra money teaching a summer school course or 
who receives royalties from the publication of a textbook is not engaging 
in conduct even remotely comparable to that of a professor who manages 
a multimillion dollar biotechnology firm on the side. In Dr. Linnell’s view, 
these activities are analytically equivalent, notwithstanding the fact that 
there are tens of thousands of professors earning an insignificant sum in 
annual supplemental income for every faculty tycoon whose business ven- 
tures have made him or her wealthy. Thus, the observation in Dollars 
and Scholars that nine out of ten full-time faculty members earn sup- 
plemental income is a distortion significant enough to cause concern. Dr. 
Linnell’s work has properly been criticized on this ground.?? 

With respect to conflicts of interest, it cannot be denied that these 
conflicts do occur, particularly when professors hold officerships or 
sizeable equity holdings in firms seeking to market the results of academic 
research.22 Without excusing conduct of this sort or minimizing the threat 





19 Linnell, Professional Activities for Additional Income: Benefits and Problems in 
DOLLARS AND SCHOLARS 62. 

20 To take the analysis a step further, one study of academic consulting practices 
concludes that ‘‘academics who engage in paid consulting tend to be more active in the 
academy than their colleagues who do not consult for fees. The paid consultants spend 
more time in teaching and advising, more of them are engaged in research, and they 
have written more books and articles.’’ Patton & Marver, Paid Consulting by American 
Academics, 60 Epuc. RECoRD 175, 175 (1979) (emphasis added). See also Marsh & Dillon, 
Academic Productivity and Faculty Supplemental Income, 51 J. HIGHER Epuc. 546 (1980). 

21 E.g., S.W. Golomb, Faculty Consulting: Benefits to the University; W.L. Hansen, 
Academic Compensation: Myths and Realities; and Marsh, Total Faculty Earnings, Academic 
Productivity and Demographic Variables, papers presented at the Fourth Annual Planning 
Conference, Ethics and Economic Issues: Academic Professionalism and Compensation in 
an Era of Accountability, Limits and Inflation, Office of Institutional Studies, University 
of Southern California, June 11-13, 1979. 

22 Problems in this area are well illustrated in accounts that have appeared in scien- 





264 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11 No. 2 


it poses to the credibility of academic research, one can nevertheless gauge 
the infrequency of such conduct by the notoriety occasioned when it does 
occur.?3 Potential conflicts of interest, furthermore, are easy to anticipate 
and avoid. As we shall see, many universities have instituted simple report- 
ing and disclosure requirements to screen for potential problems, and these 
measures have been largely effective in preventing conflicts. 


B. Macroeffects 


What we have called the ‘‘macroeffects’’ of entrepreneurial activity+ 
were cogently summarized at the Pennsylvania Conference in an 
excellent paper by Dr. Michael Hooker, President of Bennington College: 


American business and American universities are incompatible in a way 
that makes cooperation in research exceedingly difficult. Their fun- 
damental modes of operation are incompatible. To protect its ability 
to make a profit, . . . a business must protect its research knowledge 
initially by concealing it from the public domain. On the other hand, 
a university so operates that to fulfill its mission, that is, the discovery, 
preservation, and promulgation of knowledge, it, the university, must 
lay open to the entire world its research resu'*s. Obviously, this ten- 
sion is abstracted and idealized in the way I have characterized it here, 
but it is there subtending all of our interactions to one degree or another, 
else you and I would not be here. So, we should never pretend that 
the tension does not exist; we should never dance around it.?5 


One of the most important contributions of Partners is the way it 
brings to life the suspicion with which universities and corporations 





tific journals. E.g., Lepkowski, Academic Values Tested by MIT’s New Center, Chemical 
& Engineering News, Mar. 15, 1982, at 7; News and Comment, Electronics Firms Plug Into 
the Universities, 217 SclENCE 511 (1982); News and Comment, The Hoechst Department 
at Mass General, 216 ScIENCE 1200 (1982). 

23 The University of California experience provides an illuminating illustration of 
the infrequency with which potential conflicts-of-interest arise. In 1983, pursuant to the 
enactment of state legislation requiring public disclosure of outside earnings, 4,340 full- 
time faculty members filed written disclosure forms with the University of California. 
Only 210 of them reported having investments in, holding positions with, or receiving 
research support from corporations, and in only a dozen of those cases were the links 
deemed substantial enough to merit investigation under the state conflict-of-interest law. 
Los Angeles Times, July 12, 1983, at 3, col. 5; New York Times, Aug. 21, 1982, at 22, 
col. 1. 

24 Two excellent and highly recommended introductions to the general subject of 
academic-corporate interactions are NATIONAL SCIENCE FOUNDATION, UNIVERSITY-INDUSTRY 
RESEARCH RELATIONSHIPS: SELECTED STUDIES (1983), and NATIONAL SCIENCE FOUNDATION, A 
GuIDE TO CORPORATE SPONSORED RESEARCH IN BIOTECHNOLOGY: IssUES, CONTRACTS, MODELS, 
AND PERSONNEL (1983). The former volume contains a useful annotated bibliography, cur- 
rent through the first few months of 1982. For a more subjective treatment of the subject, 
see D. Bok, BEYOND THE IvorY TOWER 136-68 (1982). 

25 Hooker, Rapporteurs, in PARTNERS 151. See also Abelson, Differing Values in 
Academia and Industry, 217 SclENCE 1095 (1982). 
the process by which joint-venture agreements between universities and corporations should 
be negotiated: 
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view each other.?* Universities fear that corporations will condition their 
financial support on the university’s willingness to grant them exclusive 
proprietary rights to marketable inventions or discoveries and will in- 
sist on the suppression of research results for a finite period to accom- 
modate the timetables associated with the patenting process.?” Exclusive 
licenses are frequently a company’s most important objective in enter- 
ing into a contractual relationship with a university.2* Universities 
believe that a preoccupation with patents and licenses conflicts with 
the academy’s historic mission to disseminate knowledge as widely and 
as promptly as possible. 

There is an element of wishful thinking, therefore, in the model 
patent policy proposed at the Pennsylvania Conference by President A. 
Bartlett Giamatti of Yale University. President Giamatti would start with 
a presumption against exclusive licensing, then make an exception when 
the corporation succeeds in ‘‘demonstrat[ing] clearly that a period of 
exclusivity is essential to bring forth the investment needed to develop 





26 The uneasy relationship between academe and industry was captured at the Penn- 
sylvania Conference by the remarks of Washington attorney Peter Hutt, who described 
{I recommend] full and complete documents setting out the details of an agree- 
ment between a university and a corporation. At the start of negotiations, it 
is counter-productive for a university representative to summarize Thomas Jef- 
ferson’s principles of a free university and for the corporate representative to 
respond by setting out Adam Smith’s principles for free enterprise. These kinds 
of elegant statements of public policy should be reserved largely for annual 

reports. 

In contrast, contract negotiations must get down to detail. They must focus 

on specific, discreet elements of the particular agreement, which reflect and em- 

body those large policy doctrines. 

Hutt, Reactors, in PARTNERS 81, 82. President Hooker of Bennington disagreed with Hutt’s 
insistence on arm’s length bargaining, plaintively expressing his own view that ‘‘[nJo 
document can be so thorough and so precise as to obviate the need for good will and 
mutual trust.’’ Hooker, supra note 25, at 153. Hutt’s view, however, has unquestionably 
prevailed. When Harvard University negotiated a multimillion dollar agreement with a 
German pharmaceutical company to endow a new Department of Genetics at a university- 
affiliated teaching hospital, the written agreement left literally nothing to the good will 
of the parties. In the words of one participant at the University of Pennsylvania con- 
ference who read the contract, ‘‘everything [was] spelled out, ranging from the issue of 
freedom of inquiry to who buys and owns the furniture.’’ Culliton, Reactors, in PARTNERS 
163. 

27 A useful treatment of this general subject is Report on a National Science Foun- 
dation Workshop on Intellectual Property Rights in Industry-University Cooperative 
Research, reprinted in NATIONAL SCIENCE FOUNDATION, UNIVERSITY-INDUSTRY RESEARCH RELA- 
TIONSHIPS: SELECTED STUDIES 255-66 (1983). See also UNIVERSITY OF NORTH CAROLINA COUN- 
CIL ON BIOTECHNOLOGY PATENT Task Group REPorT (Mar., 1982) reprinted in 9 J. COLL. & 
U.L. 541 (1982-83). 

28 Several of the largest of these agreements are analyzed in A GumE TO CORPORATE 
SPONSORED UNIVERSITY RESEARCH IN BIOTECHNOLOGY: IssuES, CONTRACTS, MODELS, AND PER- 
SONNEL 61-99 (1983). See also University/Industry Cooperation in Biotechnology: Hear- 
ings Before the Subcomm. on Investigations and Oversight and the Subcomm. on Science, 
Research and Technology of the House Comm. on Science and Technology, 97th Cong., 
2d Sess. 2432 (1982) (testimony of Howard A. Schneiderman, Senior Vice President, 
Research and Development, Monsanto Company). 
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an invention to the point where it is ready for the marketplace.’’?? Com- 
pare this statement of principle with the decidedly more practical words 
of Mr. Thomas D. Kiley, Vice President of Genentech Corporation: 


Make no mistake about it: for-profit corporations are, by definition, not 
in business to give away money. Where they provide money for research, 
they invariably do so in order to gain competitive advantage. 


. . .Most commonly, the special advantage takes the form of exclusive 
dominion over the results of the research. . .[,] 


[such that] the licensee wins the enforcement right that offsets the special 
cost he incurs relative to his competitors.*° 


Will exclusive licensing arrangements and brief delays in the 
publication of scholarly works compromise the university’s traditional 
commitment to the unfettered dissemination of knowledge? The ques- 
tion, surprisingly, was not addressed by any of the participants in 
Philadelphia. Only one paper analyzed an academic-corporate joint ven- 
ture in any detail, and it deliberately sidestepped the issue. That paper, 
prepared by Dr. Samuel B. Guze, Vice Chancellor for Medical Affairs 
at Washington University, described the widely publicized contract be- 
tween that university and the Monsanto Company to support applied 
biomedical research at the Washington University School of Medicine. 
Under the terms of an exclusive licensing arrangement, Monsanto was 
given the right of first refusal to develop any patentable commercial 
product discovered as the result of corporate-sponsored research. 
Acknowledging that this arrangement disturbed many in the university 
community because of its potentially inhibiting effect on free discus- 
sion of scientific ideas, Dr. Guze said the risk was difficult to evaluate, 
and continued: 


Some might argue that universities must abjure all external support in 
order to forestall such inevitable, potentially corrupting forces. Others, and 
I am among them, believe that the potential for corruption is latent in 
nearly all activities and associations, even in splendid isolation, and that 
the only sensible and realistic strategy is to recognize the risks and make 
every effort to minimize them through careful procedures that are subject 
to the scrutiny of many interested parties. 


These are, in fact, more treacherous waters than Dr. Guze is will- 
ing to admit, and Partners can be faulted for its failure to shed signifi- 
cant light on this most important problem. It may be, as several con- 
ference participants suggested, that formal agreements between univer- 





29 Giamatti, supra note 16, at 8. 
*© Kiley, Licensing Revenue for Universities: Impediments and Possibilities, in PART- 
NERS 59, 63, 64, 65. 


*t Guze, The Monsanto-Washington University Biomedical Research Agreements, in 
PARTNERS 53, 57. 








1984 BOOK REVIEW 267 


sities and corporations like the Washington-Monsanto agreement are 
simply too recent a phenomenon to permit useful conclusions about the 
potentially restrictive impact of university patent policies. Nevertheless, 
of all the threats to the intellectual sanctity of the academy posed by 
the increasing willingness to accept corporate funds, this one is the most 
serious. It warrants more considered attention than it received at the 
Pennsylvania Conference. 

Universities have acted with more integrity in dealing with a se- 
cond fear associated in academic minds with corporate funding: The 
fear that corporations will use the power of the purse to exert improper 
influence over the research priorities of academic departments. Most of 
the academic-corporate agreements negotiated so far contain ‘‘freedom 
of research’’ provisions vesting total control over the expenditure of 
research monies in university personnel and making it quite clear that 
professors are entitled to establish their own research objectives without 
external interference.*2 Corporations, furthermore, are willing and even 
eager to adopt such provisions, for reasons of self-preservation lucidly 
explained by Dr. Guze of Washington University: Unless the corpora- 
tion is willing to guarantee freedom of research, ‘‘[flirst-rate people will 
not want to be associated with the program, first-rate research will not 
be supported, commercially successful products will not be forthcoming, 
and future profits will not be realized.’’33 

The fear that corporations will exert improper influence over pro- 
fessors’ research presupposes that corporations have research agendas 
of their own, and that those agendas are incompatible with academic 
priorities. While these presuppositions may once have been true, the 
rapid convergence of basic scientific research and applied technology, 
described so well by Dr. Press of the National Academy of Sciences in 
his essay in Partners,?4 has today made natural allies of the university 
scientist and the industrial engineer. If corporations had research agen- 
das of their own, one would expect the initiative for academic-industrial 
joint ventures to be coming from the private sector; yet one of the more 
surprising findings in Partners is that cooperative research programs are 
initiated by universities ‘‘in the overwhelming majority of the cases 
studied. While industry is receptive, it is clear that the university is 
selling, not receiving.’’?5 

On a more practical plane, arguing that university research priorities 
will be distorted by accepting corporate funds is the equivalent of clos- 





32 See generally, A GuIDE TO CORPORATE SPONSORED UNIVERSITY RESEARCH IN 
BIOTECHNOLOGY: IssuES, CONTRACTS, MODELS, AND PERSONNEL 61-99 (1983). 

33 Guze, supra note 31 at 56. See also Academic Freedom and Tenure: Corporate 
Funding of Academic Research, 69 ACADEME: BULLETIN OF THE AAUP 18a, 21a (Nov.-Dec., 
1983): (‘‘The university which deflects its faculty members away from research in which 
they are interested, and in which they therefore do their best work, with a view to short- 
term financial gain, is compromising its own future.’’). 

34 See supra note 14 and accompanying text. 

35 Fusfeld, Overview of University-Industry Research Interactions, in PARTNERS 10, 14. 
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ing the barn door after the horses have escaped. Academic research is 
today supported predominantly by sources external to the university.** 
During the last forty years, the federal government’s expenditures on 
university research—expenditures of an incomparably larger magnitude 
than industry’s—have distorted academic research priorities in ways that 
are more calculated and in some respects more insidious than anything 
corporations have attempted. To take one example mentioned at the 
University of Pennsylvania conference, the Nixon Administration’s 
politically inspired ‘‘war on cancer’’ in the early 1970s represented an 
ill-conceived attempt by federal policymakers to change the priorities 
of the nation’s biomedical research establishment.3” Federal agencies, 
state governments, foundations, wealthy donors—all ‘‘distort’’ the univer- 
sity’s research agenda to some extent by providing funds for earmarked 
purposes. It is neither realistic nor fair to condemn corporations for 
engaging in the same conduct universities have encouraged and applaud- 
ed in the past from other donors. 


IV. SUGGESTIONS FOR THE FUTURE 


The spirit of the entrepreneur is more visible today at this coun- 
try’s universities than at any time since World War II. Financial factors 
and fundamental changes in the relationship between science and 


technology have encouraged universities and the individual members 
of university faculties to seek and accept the largesse of profit-seeking 
corporations. We understand the effects this new relationship between 
academic and industrialist has had on the conduct of university research; 
and perhaps more importantly, we appreciate the suspicions and fears 
inspired in the minds of academics by their exposure to the very dif- 
ferent motives and operating procedures of their partners in industries. 
So far, these fears have proven to be more imagined than real; but they 
are legitimate fears nonetheless, inspiring reflection and introspection 
on many campuses. 

They have inspired something else as well: The adoption at some 
universities (and the serious consideration at others) of prophylactic 
measures to protect the intellectual independence of academic researchers 
from the corrupting influence of corporate money. Dollars and Scholars 
and Partners both contain lists of recommended ‘‘dos’’ and ‘‘don’ts.”’ 
Many have already been adopted more or less universally. Others are 
visionary. Still others are downright silly. 

Both books contend that faculty members should make regular 
disclosure of their compensated outside activities and obtain prior 
approval before accepting any compensated work requiring the commit- 





36 B.L.R. SMITH & J.J. KARLESKY, THE STATE OF ACADEMIC SCIENCE: THE UNIVERSITIES 
IN THE NATION’S RESEARCH EFFORT 16-31 (1977). 

#7 Rosenzweig, The Pajaro Dunes Conference, in PARTNERS 33, 37-38. See R. RETTIG, 
CANCER CRUSADE: THE STORY OF THE NATIONAL CANCER ACT OF 1971 (1977). 
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ment of substantial amounts of time. These requirements would allow 
a disinterested university official to determine in advance whether a pro- 
fessor’s willingness to undertake a particular assignment raises the 
possibility of a real or potential conflict of interest. According to Dollars 
and Scholars, approximately three-quarters of the nation’s major research 
universities require faculty members to obtain prior approval before 
accepting compensated work. One-third require an annual written 
disclosure report.3@ 

Disclosure requirements, as a committee of the American Associa- 
tion of University Professors observed in a recent report on corporate 
funding of academic research, ‘‘have generated a considerable amount 
of controversy and call for careful consideration: the right to privacy 
and the possible chilling effect of a disclosure requirement have to be 
kept in mind.’’* The committee report endorses regularized disclosure 
by faculty members of the names of companies in which they hold offices 
or own substantial shares of stock, and for which they serve as regular 
paid consultants. More sweeping disclosure requirements, however, have 
been imposed by some universities and state legislatures. Regulations 
requiring the indiscriminate disclosure of all outside activities may in- 
fringe upon the academic freedom and constitutional rights of faculty 
members.*° 

Both books take the unassailable position that there should be limits 
on the amount of time a faculty member may devote to outside work. 
Institutions commonly couple a limitation on outside activities with an 
admonition that those activities should not interfere with the satisfac- 
tory performance of all academic duties expected of a full-time member 
of the faculty.*? 

More perplexing problems arise when a faculty member owns (or 
is offered) an interest in a profit-seeking company and simultaneously 
engages in research relating to that company using time and resources 
furnished by the university. There are several variations on this general 
theme.*? All raise the spectre of intractable conflicts of interest 
engendered by the professor’s incompatible obligations to students and 
colleagues on the one hand and stockholders on the other. 

The Pennsylvania Conference revealed that there are two schools 





38 Linnell, supra note 19, at 57. 

39 Report of Committee A on Acudcemic Freedom and Tenure: Corporate Funding 
of Academic Research, 69 ACADEME: BULLETIN OF THE AAUP 18a, 22a (Nov.-Dec., 1983). 

40 See Wolfinger, For Love or Money, 11 Po.iticaL SCIENCE 336 (1978). 

41 Cf. American Association of University Professors and Association of American 
Colleges, 1940 Statement of Principles on Academic Freedom and Tenure, reprinted in 
AAUP Poticy DocUMENTS AND REporTS 1, 2 (3d ed. 1977): ‘“The teacher is entitled to full 
freedom in research and the publication of the results, subject to the adequate perfor- 
mance of his other academic duties; but research for pecuniary return should be based 
upon an understanding with the authorities of the institution.’’ (Emphasis added). 

42 E.g., Langfitt, Epilogue, in PARTNERS 172-73. See Prager & Omenn, Research, In- 
novation, and University-Industry Linkages, 207 ScIENCE 379 (1980). 
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of thought on how to deal with potential conflicts of this sort. Presi- 
dent Giamatti of Yale represents one camp. In his view, there is 
something presumptively wrong about a professor’s becoming involved 
in the ownership or management of a business—and the more substan- 
tial that involvement, the more wrong it is. If a professor’s involvement 
is so great that the professor can exert ‘‘a significant effect on the deci- 
sion making of that company,”’ then, in President Giamatti’s view, the 
professor should ‘‘sever all ties to the university completely’’43—a potent 
sanction that would cause many professors to hesitate before accepting 
an assignment from a corporate sponsor. 

The other camp was represented in Philadelphia by Dr. Steven Muller, 
President of the Johns Hopkins University, who expressed distaste for the 
formulation of general rules and a preference for institutional flexibility: 


[I]t is very difficult in an imperfect world with an imperfect university to 
make general rules for the enormous variety of complex compromises that 
have been made throughout the millenium that the university has existed 
.... The gut principle is the right of the individual researcher to pursue 
the best science, the best inquiry of any sort, and the responsibility of the 
university to protect that right.*4 


Partners advocates a position closer to President Giamatti’s than Presi- 
dent Muller’s. In a fourteen-page epilogue that makes a valiant and largely 
successful effort to synthesize the many papers presented at the Penn- 
sylvania Conference, Dr. Thomas Langfitt, Vice President for Health Affairs 
at the University of Pennsylvania, offers seventeen ‘‘statements’’ to be 
considered by universities in framing guidelines on corporate-academic 
joint ventures. His list incorporates fairly specific recommendations con- 
cerning the financial relationship between corporations and individual 
faculty members whose research is supported through corporate funding. 
Dr. Langfitt, for example, would not allow a university to invest in any 





43 Giamatti, supra note 16, at 7. Interestingly, President Giamatti would insist on 
the application of his rule even if the professor’s business interests were wholly unrelated 
to the professor’s discipline or field of research. It is not the potential ‘‘conflict of in- 
terest’’ that troubles President Giamatti as much as the potential ‘‘conflict of commit- 
ment’’; he does not believe that a professor can become immersed in the management 
of a company—any company—and still have enough time and energy left to discharge 
his or her obligations to the university. Id. at 6. 

44 Muller, Reactors, in PARTNERS 146, 147. President Muller’s view is echoed in the 
widely circulated Draft Statement of the Pajaro Dunes Conference prepared in 1982: 

We make no effort to specify the proper rules and procedures to be used for 

this purpose. The development of these rules is a matter internal to each university 

and extends to all faculty members—scientists and non-scientists alike. . . . Dif- 

ferent rules and procedures may well be appropriate to suit the special cir- 

cumstances and traditions of different institutions. 
Pajaro Dunes Conference: Draft Statement, reprinted in 9 J. CoLL. & U.L. 533, 538 (1982-83). 
See also Fowler, University-Industry Research Relationships: The Research Agreement, 
9 J. Cott. & U.L. 515, 532 (1982-83). 
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company established as a result of a faculty member’s research and in 
which that faculty member continues to be a major stockholder. He would 
also prohibit a faculty member from conducting research financed by a 
company in which that faculty member owned ‘‘a major equity interest’’— 
leaving to a duly constituted faculty committee, presumably, the task of 
determining how large the equity interest must be before it is considered 
‘“‘major.’’45 If it exceeds the ceiling, or if the faculty member’s conduct 
raises the potential for a conflict of interest in any other way, the faculty 
member would be required to take a leave of absence ‘‘until [these] con- 
flicts are resolved.’’4® These recommendations are sensible and unobjec- 
tionable. They require faculty members to choose, in effect, between out- 
side activity of modest proportions, consonant with the obligations of a 
full-time teaching position, and entrepreneurial involvement so extensive 
that university obligations must be shelved for a period. The choice would 
belong to the individual faculty member, as it should.4” 

In contrast to Dr. Langfitt’s approach, which would accommodate the 
entrepreneurial activities of faculty members by setting reasonable boun- 
daries for those activities, Dr. Linnell’s approach in Dollars and Scholars 
is to eschew accommodation. If institutional independence is threatened 
by the willingness of faculty members to engage in the practice of accep- 
ting research funding from external sources, then Dr. Linnell’s solution 
is simple: Prohibit the practice! Dollars and Scholars embellishes this no- 
tion with some fancy language—the book talks of ‘‘institutionalizing’’ the 
academic profession by engaging a “‘ ‘core’ faculty’’ holding ‘‘truly full- 
time appointments’’*8*—but its thrust is simple and unmistakable: Dr. 
Linnell believes that ‘‘multiple sources of faculty income are undesirable’’ 
and should not be condoned by universities that pay full-time salaries.*? 

Instead of allowing professors to determine for themselves whether 
(and how much) to engage in outside activities, Dr. Linnell would assign 
that task to university administrators: ‘‘[P]rofessional activities currently 
conducted outside the institution . . . would all be conducted, if at all 
[pregnant words, those!], through the institution and not on a personal- 
private basis.’’5° The university would officially sanction or sponsor cer- 
tain extrainstitutional ventures (Dollars and Scholars describes medical 





45 Langfitt, supra note 42, at 172. 

46 Id. at 173. 

47 Who should be responsible for developing and implementing institutional conflict- 
of-interest guidelines? Dr. Langfitt would simply leave it up to ‘‘each institution.’’ Id. 
at 171. The AAUP’s Committee A on Academic Freedom and Tenure maintains that the 
task is properly the faculty’s: ‘‘if guidelines . . . are to be adopted on a campus, then 
it is the faculty itself that should formulate and adopt them.’’ Report of Committee A 
on Academic Freedom and Tenure: Corporate Funding of Academic Research, 69 ACADEME: 
BULLETIN OF THE AAUP 18a, 22a (Nov.-Dec., 1983). 

48 Linnell, supra note 19 at 130, 134, 135. 

49 Td. at 133. 

50 Id. at 130 (emphasis added). 
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practice plans for members of medical school faculties as the paradigmS') 
and would both prescribe the terms and conditions for participation in 
those activities and prohibit other activities altogether. 

The suggestion is nearsighted and impractical: nearsighted because 
it ignores the important professional and societal interests served by the 
outside business activities of university professors; impractical because 
it would drive out of the profession the very faculty members who con- 
tribute the most to their disciplines and would be most sorely missed. 
No university has ever attempted to exert the degree of control over out- 
side employment advocated in Dollars and Scholars, and for good reason. 

The point is simple but worth repeating: Cooperative ventures be- 
tween business and higher education are essential to the financial health 
of individual faculty members, to the vitality of universities, and to the 
well-being of society. It would be a serious mistake to lose sight of the 
positive contribution corporate support has made to the modern American 
university. To be sure, money almost always comes with strings attached. 
Members of the academic community have every right to raise hard, skep- 
tical questions about the motives that lie behind expressions of corporate 
beneficence and to fret that their growing dependence on money from 
the private sector may affect their mission and warp their ideals. But 
enlightened policymaking requires more than wariness about potential 


problems; it also requires some appreciation for the extent to which money 
from corporations has changed universities—for the benefit of all 
concerned. 


V. CONCLUSION 


There is an immediate connection between the outside income 
activities of individual faculty members described in Dollars and Scholars 
and the university’s grander pursuit of corporate money, the subject of 
Partners. Dr. Herbert Fusfeld, Director of the Center for Science and 
Technology Policy at New York University, drew that connection in his 
paper at the Pennsylvania Conference: 


In about 75 percent of the cases, the establishment of cooperative research 
programs is based on a previous consulting arrangement between the prin- 
cipal university researcher and the corporate partner. Thus, the university 
policy on consulting has a direct bearing on the extent of future research 
programs with industry.*2 


Not surprisingly, multimillion-dollar joint ventures between research 
universities and corporations are usually born of the smaller-scale rela- 
tionship that develops between a single faculty member and the company 
for which he or she performs consulting services. There is something 





51 Id. at 131. 
52 Fusfeld, supra note 35, at 14. 
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quaint and pleasing in this revelation, suggesting as it does that the in- 
teraction between industry and higher education will go only as far and 
as fast as professors will allow. 

Corporations have become an important force in higher education and 
are likely to remain so for the forseeable future. Corporations contribute 
their own way of doing things, their own preoccupation with secrecy and 
competitive advantage, and the usual unsettling influences associated with 
wealth and the willingness to spend it. So far, however, their sometimes 
reluctant academic partners have achieved the difficult feat of taking the 
money and maintaining a semblance of dignity in the process. There is 
reason to believe, with President Hooker of Bennington, that “‘left to their 
own devices, universities and corporations can work together to effect 
mechanisms of interaction that preserve the integrity of each institution.’’5* 





53 Hooker, supra note 25, at 155. 
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